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LIABILITY OF COMMON CARRIERS TO EMPLOYEES. 



EEABINGS BEFORE A SUBCOMMITTEE OF THE COMMITTEE ON 
THE JT7DICIABT, UNITED STATES SENATE, ON THE BILL (S. 3080) 
RELATING TO THE UABILITT OF COMMON CABItlEItS ENGAGED 
IN COMMERCE TO WHICH THE REGULATIVE POWER OF CON- 
GRESS EXTENDS UNDER THE CONSTITUTION OF THE UNITED 
STATES. 

Washington, D. C, February 20, 1908. 

The subcommittee met hi 2 o'clock p. m. Present: Senators 
Knox (chairman) and Dillingham. 

Senator Knox. The hearing to-day is on Senate bill 3080, which is 
as follows: 

' ^Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , Tliat ever}^ common 
carrier using steam or other motive power and engaged in commerce 
to which the regulative power of Congress extends under the Consti- 
tution of the United States shall be liable to any person employed by 
such carrier in such commerce while such employee is engaged tnerein, 
and in case of the death of such person to nis or her personal repre- 
sentative for the benefit of the surviving widow or husband and 
children of such person, if any, and if none^ then for such person's 
parents, and if none, then for the next of kin dependent upon such 
persor for all damages which may result from the negUgence of any 
of tht officers, agents, or employees of such carrier or by reason of any 
defect or insufficiency in tne cars, engines, appUances, machinery, 
track, roadbed, ways, or works of such carrier aue to such carrier^s 
negligence. 

"Sec. 2. That in all actions hereafter brought against any com- 
mon carrier under and in pursuance of the provisions of this act the 
fact that the employee may have been guilty of contributory negli- 
gence shaU not bar a recovery, but it shall be for the jurj^ to weigh 
all the evidence as to negligence causing the death or injury com- 

glained of and to determine its verdict upon the basis of deducting 
•om the total amount of damage sustained a percentage equal to 
the percentage of negligence contributed by tlie plaintiff or the 
plaintiff's decedent. 

"Sec. 3. That no contract of employment, insurance, relief bene- 
fit, or indemnity for injury or death entered into by or on behalf of 
any employee, nor the acceptance of any such insurance, relief bene- 
fit, or indemnity by the person entitled thereto, shall constitute any 
bar or defense to any action brought to recover damages for personal 
injuries to or death of such employee: Provided^ however, That upon 
the trial of such action against any common carrier the defendant 
may set off therein any sum it has contributed toward any such 
insurance, relief benefit, or indemnity that may have been paid to 
the injured employee, or, in case of ms death, to his personal repre- 
sentative. 
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'^Sec. 4. That no action shall be maintained under this act unless 
commenced within one year from the time the cause of action accrued. 

'^Sec. 5. That nothing in this act shall be held to limit the duty of 
common carriers by railroads or impair the rights of their employees 
under the safety-appliance act of March second, eighteen hundred and 
ninety-three, as amended April first, eighteen hundred and ninety- 
six, and March second, nineteen hundred and three/' 

STATEMENT OF ALEXANDER J. COCHRAN, VICE-PRESIDENT AND 
GENERAL SOLICITOR OF THE MISSOURI PACIFIC RAILWAY 
SYSTEM. 

Mr. CocpRAN. Mr. Chairman and gentlemen of the committee, the 
lines of railroad represented at this hearing are the New York Central 
System, the New York, New Haven and Hartford, the Atlantic Coast 
Line, the Erie, the Georgia Central, the Baltimore and Ohio, the 
Southern, the Louisville and Nashville, the Atchison, Topeka and 
Santa Fe, the Missouri, Kansas and Texas, the Norfolk and Western, 
and the Missouri Pacific. 

After full conference we have arranged that the gentlemen who will 
address the subcommittee in regard to the proposed employers' 
liabilitv legislation will be Judge Humphrey ana Mr. Lathrop, Judge 
Humpnrey being, as you all know, counsel for the Southern Railway, 
and Mr. Lathrop being general solicitor for the Atchison, Topeka and 
Santa Fe. The views that will be expressed by these gentlemen are 
the views of all counsel present. It is not possible, of course, for us all 
to speak, and so we have selected these two gentlemen to voice the 
sentiments of the lines of railroads that are here represented. 

I take pleasure in introducing to you Judge Humphrey. 

ARGUMENT OF ALEXANDER P. HUMPHREY, GENERAL COUNSEL 
FOR THE SOUTHERN RAILWAY. 

Mr. Humphrey. Air Chairman and gentlemen of the committee, I 
shall this afternoon address myself especially to Senate bill 3080, 
introduced in the Senate by Mr. Knox on the 7th of January, 1908, 
relating to the liabiUty of conmaon carriers engaged in interstate 
commerce to which the regulative power of Congress extends imder 
the Constitution of the Umted States. I shall, however, say a Uttle, 
though not very much, in regard to the La FoUette biD, which is 
before the Committee on Education and Labor, ass\uning that both 
bills will somehow be considered by the Senate. 

I shall say in advance that I propose to speak frankly in regard 
to this bill, Doth as to its policy and as to its construction. I shall try 
to point out wherein it is obscure, wherein there is any doubt of ite 
constitutionality, and shall say once for all, what will go without 
saying, that lawyers in talking to each other should talk frankly and 
in criticising documents or bills of any kind drawn by each other 
should state wherein they are obscure, what their imperfections are ; 
and in doing so they manifest no sort of disrespect the one toward 
the other. 

Now, in the first place, I assume that it is not the desire of the 
Congress of the United States to pass any law which does not con- 
tribute to the true and correct science of jurisprudence; in other 
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-words, that a body like the Congress of the United States is not 
willing to indulge in any mere haphazard legislation. In that view 
I shaU say, in the first place, that I think this bill is defective in not 
entirely excluding from its terms navigation by water. 

I say that because there are two distinct clauses in the Constitution 
of the United States upon which legislation somewhat similar to this 
can be predicated — the commerce clause and the clause granting to 
the sourts of the United States exclusive admiralty and maritime 
jurisdiction. Under the latter clause — that is, the clause granting to 
the courts of the United States exclusive admiralty and maritmae 
jurisdiction — we in the United States, borrowing the most of our mari- 
time Jaw from the old country, have from time ^3 time added to it and 
perfected it. It is a branch of jurisprudence entirely separate and 
apart from that which relates to commerce on land. It differs in 
many important particulars, and there has been a large body of legis- 
lation built up in reference to navigation by water. I do not thmk 
the maritime jurisprudence should be confused with the other common- 
law jurisprudence. At the basis of commerce on land of course Ues 
the common law. For the basis of commerce on the high seas and on 
the navigable waters of the United States we have the maritime law. 
I do not think, unless it is absolutely necessary, that they should be 
confused in one enactment. 

The Congress of the United States in regulating navigation by 
water has a free hand. It is not confined to commerce between the 
States. It can include in its regulation intrastate commerce. In 
other words, the navigable waters of the United States are subject to 
the maritime law of the United States, and the navigable waters of the 
United States may be entirely included within the boundaries of a 
State. That is particularly held in ex parte Garnett, 141 United 
States, 1, jvhere the court had under consideration the question as to 
the Umited liability act of Congress and where it held that that Umited 
Uability act (the act which limits the claims of persons against vessels 
to the value of the vessel itself, that there may be a surrender of the 
vessel) appUed to vessels engaged in intrastate commerce as well as 
to vessels engaged in interstate commerce. 

The question that would at once arise if this bill is passed as drawn 
is whether it is meant to be Umited by that large body of statutes 
which has been passed in maritime jurisprudence ; as to whether there 
is intended here to be still the limited liability; as to whether the 
Harter Act is to apply to an act of this kind. All that body of legisla- 
tion will come more or less in conflict with any act which does not 
carefully differentiate between navigation by water and commerce 
upon land. 

Now, there is little use for legislation of this kind as applicable to the 
maritime law. As decided by the Supreme Court of the United States 
in the Max Morris^ 137 U. S., page 1, eontributory negligence does not 
bar a suit for tort for personal injury in the maritime law, but just as 
when there has been a collision between ships and negligence on both 
sides damages are divided, so when there has been a personal tort 
coining within the domain of the maritime law the court takes into 
consideration the neglect of the vessel and the neglect of the person 
injured, and determines under all the circumstances what damages 
should be awarded. 
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The Supreme Court of the United States decided in the case of TJe| \ 
Harrisburg (119 U. S., 204) that our maritime law had in it the prin- 
ciple that was in the common law — that a personal action dies witn the 
person, and therefore there could be no libel in admiralty on the part 
of a personal representative. The court has held, however, in many 
cases, that the admiralty court will administer the State law on that 
subject, und where an action is granted to a personal representative 
for an injury causing the death of his intestate the admiralty court 
will administer the remedy. 

It is true that in cases oi that kind, as nearly all of the State statutes 
allowing a remedy to a personal representative of a deceased for an 
injury which caused his aeath are based on Lord CampbelPs Act, and 
as that act only allows such a suit in case the decedent has not himself 
been guilty of neglect, a suit for the death of a person under those cir- 
cumstances is barred by the contributory negligence of the deceased 
person. But that, I think, could be readily remedied by a simple 
enactment dealing with the maritime jurisprudence. 

Now, the Supreme Court of the United States, in the case of But- 
ler -y. The Boston Steamship Company (130 U. S., 548) and Craig v. 
The Continental Insurance Company (141 U. S., 644), decided that 
the lunited liability act applicable to vessels applied to suits brought 
under State laws which allowed a personal representative to main- 
tain a suit for the death of his intestate caused by negligence. 

The question, as I say, will come, if this bill is passed in its present 
form, wnether that is still the law; as to whether this body of mari- 
time jurisprudence which has been built up is to go along and limit 
the general terms of this law, or whether this law shall stand as a 
subsequent enactment to all of those laws and is to be interpreted 
according to its terms. Therefore I think regard for a proper and a 
consistent system of jurisprudence would induce the Congress of the 
United States to confine this proposed law to commerce by land, 
which is governed by the common law, and would exclude from it 
navigation by water, which is and should be governed by an entirely 
different system of law, namely, maritime jurisprudence. 

But passing that, we come to the question as to whether this pro- 
posed act should be passed at all. There can be no doubt that this 
proposed act will immensely add to the burdens of the railroad car- 
riers of this country; that they will be required to pay out large 
sums of money by reason of its terms. The question for the Con- 
gress of the United States is whether this is any period in the history 
of our country when burdens should be added to the ones borne 
now by the railroads of the country. No one can look into the 
public prints, no one can consider the question at all, who does not 
see that the earnings of the railroads of this country have been in 
the last four or five months diminishing day by day and diminishing 
to an alarming extent. 

Moreover, no one who takes any account of the course of events 
can fail to see that the burdens which have been added to the rail- 
roads in the last year or more have been very great and very severe. 
They have been burdened upon the one side by all sorts of legisla- 
tion, which has cut down their revenue; there has been the reduction 
of passenger fares and the reduction of freight rates in this country; 
and, in addition, there have been many exactions from the carrier 
in the way ot increased facilities; many penalties have been put upon 
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the carrier in the conduct of his business; in fact, the carrier has 
been put into a sort of strait-jacket; and then above all there has 
been an enormous increase of the tax burden. Therefore, we have 
upon the one side this great commercial interest with constantly 
decreasing revenue and constantly increasing expense, until the net 
has become alarmingljr small. 

Now, I know it is said that this will pass by. I know it is said that 
this is a storm which now rages, but in a little while we will have calm 
and peaceful skies. But, gentlemen, if you imagine a great fleet of 
ships at sea and a tremendous tempest beating upon them, you know 
that although there may be some which will survive to see this calm 
and these peaceful skies there is many a gallant ship that will go 
down and never come to port. It is all right to say to a large num- 
ber of people, ^'It matters not though severe sickness may come upon 
you, you that are strong will live; the weak ones will- die.'' There 
can be no doubt, as an economic fact, that this condition of affairs 
which has come upon the railroads of the country must inevitably 
carry into the hands of the receiver not one, but many of them, unless 
there should be a much more speedv revival of business and of busi- 
ness enterprises than the present outlook would lead us to beUeve. 

I submit, therefore, may it please the committee, that this is no 
time to be adding burdens to the carriers. I do not believe that 
this is a time when in the interest of the employees of the railroad 
companies they should ask to have additional burdens put upon 
their employers. I do not believe it is to their permanent interest 
to ask legislation of this kind. 

And this legislation, may it please the committee, is of a serious 
kind. You are all common-law lawyers. You know what has been 
hitherto the doctrine of fellow-servant and contributory neglect. 
You know that in a large majority of cases the railroad company 
has said to its employee when injured through the negligence of a 
fellow-servant or through his own contributory neglect: ^Notwith- 
standing that fact, I will make with you a fair settlement as to yoiur 
injuries.'' The raihoads do that every day. But they have behind 
them the defense of fellow-servant and contributory neglect, not as 
. a bar to a righteous or a meritorious claim, but as a derense against 
exorbitant demands made by speculative counsel. 

There is no man within the sound of my voice who has had expe- 
rience in adjusting the claims made by employees against railroads or 
other large business enterprises who does not know and whose expe- 
rience will not justify him m saying that the doctrines of fellow-servant 
and contributory neglect are not applied wantonly, are not applied 
strictly, but are taken into consideration by the company and used 
for the purpose, not of defeating honest demands, but of preventing 
exorbitant exactions. 

If, however, this proposed law is to be passed, then the question is 
what should be its terms. The bill provides that it shall apply to 
"every common carrier using steam or other motive power and 
engaged in commerce to which the regulative power of Congress 
extends under the Constitution of the United States," and that any 
such carrier '^ shall be liable to any person employed by such carrier 
in such commerce," etc. 

We respectfully submit that this language is far more general in 
its terms than it should be. In the first place it is more general in 
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its terms than justice demands, and in the second, place it is moie] 
general in its terms than clearness requires. We submit that to paal 
an act drawn in that broad language is to toss into the tribunal (i\ 
the country a tangled skein, looking to the courts to unravel audi 
unwind it, and gradually after many years to determine what is iU 1 
meaning and what are its limitations. You will remember that it | 
was said of the statute of frauds that every Une had caused a subsidy. 
I undertake to say, may it please the committee, that if the language I 
of this proposed act is ngt narrowed, is not made more perspicuous 1 
than it is, and is left in its broad and general form, there is no man 
here who will Uve to know what has been the final construction of its 
terms. 

Now, we propose at least to give to the courts which will determine 
this act some aid in the interpretation of it by possibly narrovfing its 
language. We propose, on page 1, Unes 6, 7, and 8, to strike out tiie 
words: 

gAny person employed by such carrier in such commerce while such employee is 
engaged therein, 

And to insert in lieu thereof this: 

Any employee while engaged 

Senator Knox. So that it shall read: 

BbaM be liable to any employee : 

Mr. Humphrey. Yes, sir. 

shall be liable to any employee] while engaged in such commerce in the discharge 
of his duty on engines, cars, andjtrains, or in physically controlling the movement 
tliereof. 

In other words, to confine it to those employees who are engaged 
in the discharge of duty on engines, cars, and trains, and in physic- 
ally controlUng the movement thereof. 

Now we submit, may it please the committee, that in the first 
place such a narrowing of the language is in the interest of justice. 
We submit that there is no reason that Congress can have to favor 
an employee of a railroad in maintaining an action against it unless 
there is something pecuHar to his relation, something pecuUar to 
his employment, which would justify the distinction m his favor. 
Therefore, as the hazardous part of railroad employment is in the 
movement of en^nes, cars, and trains or in physically controlling 
the movement of engines, cars, and trains, we nave provided for afl 
the employees of a railroad who are engaged in any service that is 
more hazardous than a common employment. 

The committee will see that coming under that are enginemen, 
firemen, brakemen, conductors, switchmen, and people who work in 
the railroad yards and throw switches. Those are the class of rail- 
road employees who are subjected to any peculiar hazard. Why 
should a telegraph operator who sits in a tower be speciall^^ favored 
in his suit? Why should the man who handles freight upon the 
platform and loads it into a car have abolished in liis favor the doc- 
trines of fellow-servant and contributory neglect? I might speak 
of many others. There is ho reason that I can see either in justice 
or in soimd poUcy in selecting for the favored persons in this legis- 
lation those who are not engaged in some employment which is 
hazardous by reason of its very nature. 
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Take^a man who works on the track. He is subject to no more 
hazard than the man who crosses the highway on a level crossing. 
Really, there is less danger to the man who works on a track than 
there is to the traveler who crosses a railroad on a level crossing, 
because the former is used to the movement of the trains, and he 
knows and receives warning and is accustomed to the danger, which 
the traveler may not be, and yet the traveler can not recover if he 
has been guilty of contributor}' neglect, and why should the track- 
man? 

We therefore submit, may it please the committee, that in the 
interest of justice there should be this narrowing. 

Senator Knox. Judge, let me ask you a question. Your criticism 
of the breadth of the language of the first section applies to the per- 
sons who are to have the benefit of the act? 

Mr. Humphrey. Yes, sir. 

Senator Knox. And not to anything else? 

Mr. Humphrey. No, sir. 

Senator Knox. Barring the question of admiralty jurisdiction. 

Mr. Humphrey. That is all. 

Now, I wish to give another reason why we think this language 
should be narrowed, and that is this. There is going to be no ques- 
tion of fact or of law that I can look forward to more difficult than 
to determine when an employee is engaged in interstate commerce 
and when he is engaged in intrastate commerce or is not engaged in 
commerce at all. 

•It is easy to imagine cases of all kinds that will be presented to the 
court if we have this broad language. A man whose duty it is to 
make out foreign bills will claim tnat he is engaged in interstate 
commerce. The car accountant Avill say, '^I am a part of this great 
machine of interstate commerce. '^ A man who loads a hogshead of 
tobacco in a car will say, ''I am engaged in interstate commerce, 
because that tobacco crosses the river at Louisville." By the easy 
use of my imagination I could mention many other instances. 

I wish to call the attention of the committee to the fact that this 
line of thought came to the Supreme Court of the United States 
when it was considering the constitutionality of the employers' lia- 
bility act, and that that court saw where a distinction could be made 
between carriers engaged in interstate commerce and carriers engaged 
in intrastate commerce or no commerce at all, not an entire distinc- 
tion, not that it makes everything clear, but it does have a tendency 
to elucidate this question. 

Now, let us see. Mr.. Justice White is speaking — I read from Mr. 
Justice White's opinion iji the employers' liability case, 207 U. S., 
at page 495 — and after holding that the relation between employee 
and employer, if the employer is engaged in interstate commerce, 
is one tnat can be regulated, the court says: 

^'We think the unsoundness of the contention, that because the 
act regulates the relation of master and servant, it is unconstitu- 
tional, because under no circumstances and to no extent can the 
regulation of such subject be within the grant of authority to regu- 
late commerce, is demonstrable. We say this because we fail to 
perceive any just reason for holding that Congress is without power 
to regiilate the relation of master and servant, to the extent that 
regulations adopted by Congress on that sv\h\^Q,t ^\^ %<^V^ ^^^fs^ss^sb^ 
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to -interstate commerce and therefore are within the grant to regu- 
late that commerce or within the authority given to use all means 
appropriate to the exercise of the powers conferred. To illustrate" 

What illustration comes at once into the mind of the judge ? 

^'Take the case of an interstate railway train; that is, a train 
moving in interstate commerce, and the regulation of which there- 
fore is, in the nature of things, a regulation of such commerce. It 
can not be said that because a regulation adopted by Congress as to 
such train when so engaged in interstate commerce deals with the 
relation of the master to the servants operating such train or the 
relations of the servants engaged in such operation between them- 
selves that it is not a regulation of interstate commerce. This must 
be, since to admit the authority to regulate such train and yet to say 
that all regulations which deal with the relation of master and serv- 
ants engaged in its operation are invalid for want of power would 
be but to concede the power and then to deny it, or at all events to 
recognize the power and yet to render it incomplete." 

Now let us turn and see what was the illustration that immedi- 
ately occurred to the mind of the learned judge when he began to 
think of things which were not commerce at all or if commerce at all 
were intrastate commerce. I read now from page 488: 

^'The act then being addressed to all common carriers engaged in 
interstate commerce, and imposing a liability upon them m favor of 
any of their employees, without qualification or restriction as to the 
business in which the carriers or their employees may be engaged at 
the time of the injury, of necessity includes subjects wholly outside 
of the power of Congress to regulate commerce." 

Now listen to his illustration. 

Senator Knox. You do not contend that the bill you are now dis- 
cussing does not restrict it to employees engaged in interstate com- 
merce ? 

Mr. Humphrey. Not at all. 

Senator Knox. But that because of the breadth of the language 
there is difficulty in locating just the occupation? 

Mr. Humphrey. That is right. We are trying to use some language 
which will locate them. 

Senator Knox. I see. 

Mr. Humphrey. Now listen to what Judge White says here: 

^'Without stopping to consider the numerous instances where, 
although a common carrier is engaged in interstate commerce, such 
carrier may in the nature of things also transact business not inter- 
state commerce, although such local business may indirectly be re- 
lated to interstate commerce, a few illustrations showing the opera- 
tion of the statute as to matters wholly independent of interstate 
commerce will serve to make clear the extent of the power which is 
exerted by the statute. Take a railroad engaged in mterstate com- 
merce, having a purely local branch operated wholly within a State. 
Take again the same road having shops for repairs, and it may be 
for construction work, as well as a large accoimting and clerical 
force, and having, it may be, storage elevators and warehouses, not 
to suggest besides the possibility or its being engaged in other inde- 
pendent enterprises. Take a telegraph company engaged in the 
transmission of interstate and local messages. Take an express 
company engaged in local as well as in interstate business. Take a 
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troUey line moving wholly within a State as to a large part of its 
business and yet as to the remainder crossing the State line.'' 

What I am trying to express, may it please the committee, is this : 
I do not mean to say that where a court uses an illustration we have 
the right to say that that is an absolutely exclusive illustration, that 
we can not go beyond the illustration; but what I mean to sav is, that 
there occurred to Mr. Justice White, in writing this opinion, that there . 
were subjects of interstate commerce, and subiects of intrastate com- 
merce or not commerce at all, which would immediately address 
themselves to the. mind of anybody who thought about it; and as 
matters which would undoubtedly be interstate commerce, he took 
the movement of an interstate train. We have endeavored to express 
that by using the language '^any employee while engaged in such 
commerce in the discharge of his duty on engines, cars, and trains, 
or physically controlling the movement thereof.'' 

Senator Knox. Judge, do you not think this bill excludes all of the 
cases which the judge used here for illustration as showing the defect 
of the other act? 

Mr. Humphrey. I have no doubt at all. Senator, that it will be 
claimed that a man who loads freight on an interstate car at a plat- 
form is engaged in interstate commerce. I have not the slightest 
doubt of it. 

Senator Knox. But the judge does not exclude that kind of a case 
by his illustration. 

Mr. Humphrey. I know he does not, unless by the words ** eleva- 
tors" and ^^ warehouses." Of course he does not say '^station plat- 
forms." But you take a man in the clerical department; I have no 
doubt he will claim that he is engaged in interstate commerce if it is a 
part of his duty to make out bifls of lading for interstate shipments. 
What I mean is this: In the first place, we have selected a class of 
mployees, the only class which are exposed to an extra hazard. 

Senator Knox. But you put your distinction upon the character 
f the work. 

Mr. Humphrey. Yes. 

Senator Knox. And not upon the nature of the employment. 

Mr. Humphrey. Exactly. That is the first. Then we say that it 
has an added virtue in that it positively excludes from any contro- 
versy under this proposed act a large number of other cases of 
more or less doubtful import which will come to plague both the 
employee and the employer, as well as the court. ■^- 

Senator Knox. Do I state vour position correctly when I say that 
you undertake to limit it to the men engaged in the extra-hazardous 
features of interstate commerce and exclude many who might be 
engaged in interstate, but who, by reason of their employment not 
bemg hazardous, ought not to have the benefits of the proposed law? 

Mr. Humphrey. You do. 

Senator Knox. That is the idea? 

Mr. Humphrey. Yes, sir. But we claim as an added recommenda- 
tion that by it we give the protection to all those engaged in the 
hazardous employments, but we exclude many who would claim, but 
not rightfully claim, that they were included in the general terms 
of the act, and in that way we aid in the enforcement of the act and 
in its'speedy and true construction. 
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Now, there is another reason, may it please the committee, why 
we adopted that, and that is this: If the committee will look into "■ 
the decisions of Kansas and Minnesota and Iowa and Indiana and If 
Mississippi, it wiU find that as to Indiana, Minnesota, Iowa, and I ^ 
Kansas laws were passed providing that the defense of fellow-servant i 
should not apply m actions brou^t by employees of railroads. 

Senator Knox. Please restate that. 

Mr. Humphrey. In Iowa, Kansas, Minnesota, and Indiana general 
laws were passed, or laws using general forms of expression, providing 
that employees of railroad companies should be entitled to recover 
against those railroad companies notwithstanding the negligence of a 
fellow-servant. I want to say by way of precaution for myself that 
of course in stating the legislation of four different States in this very 
condensed form I dp not mean to be held down to any exact accuracy, 
but that statement may be taken as sufficiently accurate for my 
argument. 

The courts of all of those States, taking hold of that lan^age, held 
that literally construed it would render the act unconstitutional under 
the fourteenth amendment, because it would be denying to railroads 
the equal protection of the law, but they held that as applied to those 
servants of railroads who were engaged in hazardous employment the 
act was constitutional, and they, by their decisions, limited the broad 
language employed by the le^slature so as to include only the class 
of people who were engaged m an extra-hazardous occupation. 

Senator Knox. Was that conclusion reached in all those States? 

Mr. Humphrey. Yes, sir. 

Senator Knox. Will you cite the cases or furnish them to us? 

Mr. -Humphrey. Yes, sir. 

Senator Knox. I should like to see them. 

Mr. Humphrey. In Mississippi, with a statute somewhat similar, 
the court declined to limit it by construction, and held it to be xmcon- 
stitutional. 

Take, then, this case. Assuming that those courts decided rightly, 
and that it would be imconstitutional to apply legislation of this kmd to 
all the employees of a particular corporation, andnot to such employees 
as are engaged in hazardous occupations, because such statute would 
be inimical to the. fourteenth amendment, the question would arise 
whether this proposed statute would be inimical to the fifth amend- 
ment. Of course we all know 

Senator Knox. Do you think the same limitations are imposed 
upon the General Government by the fifth amendment 

Mr. Humphrey. I was just going to say 

Senator Knox. I hope 1 do not interrupt you. 

Mr. Humphrey. Not at all. 

Senator Knox. I want to know your view about it. 

Mr. Humphrey. Certainly. I do, substantially, but I propose 
to waive that question, and I propose to concede, for the sake of 
argument, that as the fifth amendment does not contain the language 
^*nor deny to any person within its jurisdiction the equal protection 
of the laws," therefore Congress would be allowed imder the fifth 
amendment to pass an act that did deny to persons within its jurisdic- 
tion the equal protection of the laws. 

But I assert, may it please the committee, that except in the case 
of the most extraordinary emergency no Congress would pass an 
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act which was so vicious as to deny to persons within its jurisdic- 
tion the equal protection of the laws. In other words, if the denial 
by legislatures to persons \^-ithin the jurisdiction of a State of the 
equal protection of the laws is so against sound poUcy as to be pro- 
hH)itea to the States by the fourteenth amendment, I submit that 
Congress would never exercise that power except in the face of the 
most extraordinary emergency. 

Senator Knox. Was that argument made against the bill which 
was declared unconstitutional? 

Mr. Humphrey. Yes, it was; but Mr. Justice White never got to 
it and Mr. Justice Moody held that the argument was not sound. 

Senator Knox. Of course I knew the point was not decided. I 
only wanted to know whether it was contended for. 

Mr. Humphrey. Mr. Justice Moody held that it was not sound at 
all; that it was not within the fifth amendment, even should the 
fifth amendment be construed to be as broad as the fourteenth 
amendment. 

Senator Knox. Personall}^ I always thought it was. 

Mr. Humphrey. So did I. 

Senator Knox. With the same hmitations. 

Mr. Humphrey. So did I, but I am waiving that. I am putting 
• it upon the ground that there is nothing in the Constitution of the 
United States which prohibits Confess from passing a law impair- 
ing the obhgations of contracts; it is an inhibition addressed alone 
to the States; but I say, may it please the committee, that I could 
come before the Congress, as a legislature, with no more powerful 
argument against the expediency of a proposed law than that it 
impaired the obligations of contracts. In other words, where there 
is a governmental power which is so dangerous in its exercise as to 
^ be absolutely- denied to the legislatures of the States — I mean short 
of some matter that is confided to the nation because of the national 
concern — ^it is a power that Congress would not exercise except in 
! the face of the greatest emergency. 

'' We submit, therefore, that as a matter of policy Congress will not 
! pass an act which has been declared by these many State courts to be 
imconstitutional, imless limited substantially the way we have 
limited it. I do not mean absolutely 

Senator Kifox. Would you mind telling us how the State courts 
differentiated there on tne constitutional question because of the 
character of the employment? 

Mr. Humphrey. They said that a differentiation upon the groimd 
of the difference in the employer meant nothing; that the same em- 
ployer might have in his employment servants who w^ere in extra- 
nazardous employments, servants who were in ordinary employment, 
and servants who were in an employment to which there was no 
special danger at all. 

One of the courts illustrated that in this way: Suppose a railroad 
company is clearing its right of w^ay, and it sends some axmen out to 
cut down the trees, and a farmer on the other side of the road is 
cutting down trees in order to clear a field. Now, accordingly, if 
this legislation appUes to all employees of railroads, the railroad is 
being subjected to a liability to one of those axmen when a farmer on 
s the other side of the road is exempt from liability to a man doing 
/ exactly the same thing. There were various illustrations given in 
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these various cases, and the courts say that in order to make a sound 
distinction the distinction must be not between employers, not be- 
tween classes of employers, but classes of employees. 

Senator Knox. That is, it must bear some relation to the character 
of the business that is conducted by the employer? 

Mr. Humphrey. That is right. 

I will not dwell on that further except that I wish to call attention 
to the fact that in the La FoUette bill there was a clause that ^'this 
act shall extend to all trains carrying the United States mails." The 
purpose of that is to lodge power m (S)ngress not to regulate intrastate 
commerce, because the Supreme Court says they can not do it; but 
"because Conj^ess has power to establish post-offices and post-roads, 
therefore we will extend this employers' liability to all trains casing 
the United States mail.'* 

If I were to assume that that was constitutional, the committee 
would immediately see where it would lead us. In the first place, the 
post-roads which have been established by the Revised Statutes under 
section 3964 are: 

All the waters of the United States, during the time the mail is carried thereon. 
All railroads or parts of railroads which are now or hereafter may be in operation. 
AU canals, during the time the mail is carried thereon. 
All plank roads during the time the mail is carried thereon. 

AU letter-carrier routes established in any city or town for the coUection and delivery 
of mail matters.^ 

And by section 4000 it is provided that every railroad carrying the 
mail is 1>o\md to carry it on any train which may run over the road 
if ordered so to do. 

Therefore if Congress has power under the clause to establish post- 
offices and post-roads to regulate all the post-roads of the United 
States, it is perfectly competent, as Mr. Jolme pointed qut in an arti- 
cle he wrote on the subject, for the Congress to regulate the manner 
of the use of Broadway, New York, and to say whether it shall have 
surface cars on it or not. Therefore, as I sav, if the power to estab- 
lish post-offices and post-roads means that, having established post- 
offices and post-roads, Congress has power of this kind, the power is 
beyond limit. 

May it please the committee, I will not longer dwell on that sub- 
ject, because legislation of that kind is so extreme, the claim of power 
of that kind is so tremendous, that I can not believe it will be enter- 
tained by either House of Congress. 

Senator Knox. You know that bill is not before this committee? 

Mr. Humphrey. I know it is not, but still I thought you might hear 
me on it. 

Senator Knox. We are glad to hear you on it, but I wanted you to 
know we are not responsible for it. 

Mr. HuMFHBEY. I xmderstand that. 

Now may it please the committee, we propose a verbal amendment. 
On page 1, line 8 

Senator Knox. Page 1, line 8? 

Mr. HuMPHBET. Page 1, line 8, after the word ''personal" insert the 
following: 

Flom an injury lor which he might at the time of his death recover hereimder. 

The reason why we do that is that in examining the employers' lia- { 
bility act which was bdPore the Supreme Court we were & good deal ^ 
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troubled to know whether by its languacre (and it is practically the 
same as this) it meant to create a new right of action or simply a sub- 
stituted right of action. In all the forms of Lord Campbell's act the 
provision is that the personal representative may recover only in case 
the decedent could have recovered. For instance, the decedent may 
have compromised with hmi, or he may have obtained judgment and 
satisfaction. AVe were a little doubtful on that point, although we 
believed that this was Lord Campbell's act in that respect. We 
thought it would do no harm to make it clear and to provide that the 
personal representative could recover only in the event that the person 
injured might have recovered at the time of his death. 

I am gomg to leave to Mr. Lathrop, because I feel rather tired, the 
discussion of some of the other amendments in detail, and I come now 
to another question which I should Uke to discuss. I desire to call 
attention to the second section, which abolishes contributory neglect. 
There is a legal as well as a moral reason, it seems to me, wny a man 
should not recover where he has been guilty of contributory neglect; 
and that is because his neglect caused the accident as well as the 
neglect of the other party, and it would hardly seem to be right that 
for an accident which was the fault of the complaining partv, and 
which would not have happened except for his fault, he should Kave a 
pecuniary recovery. 

This legislation is substantially new. It is true there is a statute in 
Georgia — I read from page 12 of Senate Document No. 207 — but it is 
nothing like this. 

Senator Dillingham. Is that document of this session ? 

Mr. Humphrey. Yes, sir. Section 3830 of the code of Georgia 
provides: 

If the plaintiff by ordinary care could have avoided the consequences to himself 
caused by the defendant's negligence he is not entitled to recover. But in other 
cases the defendant is not relieved, although the plaintiff may in some way have 
contributed to the injury sustained. 

Maryland has a statute passed in 1902, but it onlv applies to mines 
in a couple of counties, and it is hardly worth while to refer to it. 

Nebraska, Nevada, and North Dakota in 1907 passed statutes in 
the language of the employers' liability act. South Dakota passed a 
statute in this language, varying from the other: 

In all actions hereafter brought against any common carrier to recover damages for 
personal injuries to an employee, or where such injuries have resulted in his death, 
the fact that the employee may have been guilty of contributory negligence shall not 
bar a recovery where his contributor^' negligence was less than the negligence of the 
employer, but the damages shall be diminished by the jury in proportion to the 
amount of negligence attributable to such employee. All questions of negligence 
and contributory negligence shall be for the jury. 

Wisconsin passed it in this language: 

In all cases where the jury shall find that the negligence of the company, or any 
officer, agent, or employee of such company, was greater than the neghgence of the 
employee so injured, and contributing in a greater degree to such injury, then the 
plaintiff shall be entitled to recover, and the negligence, if any, of the employee so 
injured shall be no bar to such recovery. 

It seems to us that if this section is to be passed at all it certainly 
ought to be confined to slight negligence on tne part of the employee, 
if tne employee has been guilty of slight negligence; but it ought not 
to give a remedy where he has been guilty of ordinary negugence. 
There is another reason for that, may it please the committee, and I 



hope you will not think that I am going ven' far afield when I;give it, 
and that is tliis: tin my judgment we are coming in Coiigress after a 
while, at nogreat future date, to a workingmen's compensation act sim- 
ilar to the Enjglish workingmen's compensation act. The basis of the 
English workmgmen's compensation act is an election upon the part 
of an English employee whether he shall take under that act or shall 
brme: the action to which he is entitled by law. In other words, no 
emploj^-ee in England is confined to the remedy under the working- 
men's compensation act, but, as I say, there is given to liim an election, 
to take the benefits of that act or to maintam his action against the 
employer just as if there were no such act. If, however, he maintains 
his action under the law outside of the workingmen's compensation 
act, then his contributory negligence is a defense. 

An eflfort was made in England in 1906 to abolish the doctrine of 
contributory negligence as applied to the ordinan' action at law, and 
the English' Paruament declined to do so, and the conunittee deelined 
to reconamend it, because, they said, ''we have provided under the 
workingmen's compensation a!ct for the employee, even though he 
may have been guilty of contributorv neglect, provided it has not 
been A\'illful. Now, if we abolish the ^octrme of contributors' neglect 
in the ordinary suit which he has against the company, the working- 
men's compensation act wtII be deprived of a large part of its benefit." 

Senator Knox. That is the history of the law m England. They 
began first by abolishing the doctrine of fellow-servant and contribu- 
tory neglect.* 

Sir. HuMPHRET. Yes, sir 

Senator Knox. And then gradually worked up to the compensa- 
tion act. 

Mr. Humphrey. Yes; but if the working man does not take action 
under the compensation act and sues outside of it, he is met \idth 
the doctrine or contributory neglect. 

Senator KInox. I imderstand that. 

Mr. Humphrey. What I say is that in the interest of an enlarged 
poUcy along these lines, because the legislation of to-day is simply 
a step in the progress, I think it would oe most unwise to start out 
now with legislation which would abolish contributory neglect in 
the ordinary action; and when we get a workingmen's compensation 
act, that of course is regardless of contributory neglect. 

Senator Knox. Why are we not up to that now? We have the 
experience of England, France, Germany, and some twelve or four- 
teen European countries in these progressive steps. We know what 
has been done. Why are we not up to that pomt now? 

Mr. Hx^rPHREY. I do not know. 

Senator Knox. I have given that a good deal of thought. I believe 
we are pretty near to the place. 

Mr. Humphrey. I do not know why we are not up to it. 

Now, of course an act of that kind would have to be carefully drawn. 
As for the principle of it, in my judgment, we are coming to it sooner 
or later. But I think it would be a mistake, and I think it would 
retard that ]>rogress, if we were now to reject absolutely in the 
ordinary action the doctrine of contributory neglect. 'Therefore 
we say if this is to be enacted at least tiie word "slight" ought to be 
put in and assimilated to the Georgia statute, so that if the employee 
nas been guilty simply of slight neglect it shall not bar him, but^be 
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taken into consideration, but not as it is here; it matters not the 
degree of his neglect, he shall still be entitled to recover. 

Senator Kxox. Does not tlie La FoUette bill have that feature in 
it — slight neglect? 

Mr. Humphrey. Yes. 

Senator Knox. As compared with the neglect of the emploj^er. 

Mr. Humphrey. Yes. 

Senator Knox. That was the provision of the bill which was 
declared unconstitutional ? 

Mr. Humphrey. Yes; I know. 

We have another thing along that line which we desire to submit 
to the committee, and that is tms: If this legislation is to be adopted, 
if you propose to abolish the doctrine of fellow-servant and abolish 
the doctrine of contributory neglect, if you propose to give to the 
employee those tremendous a(wantages, allowing him to recovei^ 
notwithstanding his own negligence and notwithstanding the negli- 
gence of his feUow-seryant, you ought to limit the damages. We 
therefore propose that in the suit by the employee and in the suit by 
the personal representative there shall be a fimit upon the amount of 
recovery. 

Now, as to what that limit should be, it would not be for us to say. 
We have proposed a large limit, $10,000, and we think that if the 
employee is to come into court, notwithstanding his own negligence, 
ana ^th the abolition of the doctrine of fellow-servant, taking advan- 
tage jof this bill, it is no more than fair to the railroad companies that 
you limit the amoimt of his recovery, and in no event should we 
be re'iquired to contribute, as the result of the accident, more than the 
$10,000. 

There is another clause of the act in regard to contracting by the 
employee, that relating to "relief benefits.'' In regard to that we 
propose an amendment which we believe to be fair, and that is this, 
to strike out the whole proviso and let that clause of the act read as 
follows: 

That no contract of employment, insurance, relief benefit, or indemnity for injury 
or death entered into by or. on behalf of any employee, nor the acceptance of any such 
insurance, relief benefit, or indemnity by the person entitled thereto, shall constitute 
any bar or defense to any action brought to recover damages for personal injuries to or 
death of such employee, unless under such contract of employment, insurance, relief 
benefit, or indemnity there shall be a right of election between such insurance, relief 
benefit, or indemnity and the right to sue under this act, on the part of the employee, 
after injury suffered or in case of the death of such employee prior to anv election on his 
part, a similar right of election on the part of his perscmal represent iitive. 

In other words, we propose that contracts of this kind shall be vaUd 
provided that after tne employee has been injured, if he chooses to 
elect to receive this benefit, lie shall be barred of his action, or in case 
he dies before making any election, that his personal repre45entative 
shall be entitled to that election. That is to say, I do not see why 
there is any element of interference at all in that proposition. 

There are a nimiber of roads that have these relief benefit enter- 

E rises in which their men are very much interested, and which have 
een successful upi times past, and which they believe will be success-^ 
ful, and they are entirely willing to carry them on under their usual 
regulations. The employee or his personal representative should not 
be boimd in advance of his injury or his death to accept this relief 
benefit, but if, after the injury suffered, he is willing to do so^ he can 
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accept tliis relief benefit as in bar of his action, or, if he dies without 
making the election, his personal representative may do so. 

Senator Kxox. Before you sit do'WTi, may I ask you: Is it not true 
that these arguments and objections would apply with equal force to 
the bill that was passed by Congress and was recently declared 
unconstitutional ? 

Mr. Humphrey. Yes. The contributory negligence section of your 
bill is very much broader, of course. 

Senator Knox. Yes; I understand that. We are much obliged to 
you, Mr. Humphrey, for your statement. 

Mr. Cochran. Mr. Chairman, before introducing Mr. Lathrop, I 
desire to express my regret that I shall be compelled to leave the city 
this afternoon on account of a very important engagement in New 
York. I am obliged to go on the Congressional Umited, and it will be 
necessary for me to leave this hearing in a very few minutes; other- 
wise I should have been glad personally to address the committee on 
the subject now under its consideration. Yesterday I personally 
made an argument before the House committee on tlie subject. 

Senator Knox. That was stenographically reported? 

Mr. Cochran Yes. There are a number of suggestions which Mr. 
Lathrop \^all desire to make, and I have, much pleasure now in intro- 
ducing him. Mr. Lathrop is the general soUcitor of the Atchison, 
Topeka and Santa Fe Company. ' 

STATEMENT OF ME. OAEDINEE LATHEOP, OENEEAL SOLICITOR 
OF THE ATCHISON, TOPEEA AND SANTE FE SAILEOAD COMPANY. 

Mr. Lathrop. Mr. Chairman and gentlemen of the committee, it 
seems almost like work of supererogation to follow so distinguished 
a lawyer as Judge Humphrey and so able an argument as lie has 
made to you. I can but nope to emphasize, as best I may, the points 
which he has presented^ and possibly support by reference to authori- 
ties some of the propositions which seem to have arrested your atten- 
tion. 

Of course, the argument from the standpoint of expediency for 
legislation of this kmd at this time is one that appeals with over- 
whelming power to every man connected with the railway service, 
not alone to counsel, but general ofiScers, financial officers, bond- 
holders, stockholders, and everybody connected with railroads, in- 
cluding, I submit at this time, the highest and best interests of the 
employees themselves. 

There has never been a period, gentlemen, in my judgment, when 
the country, apparently teeming with bountiful crops and with 
prosperity, has ever been in so depressed a condition as it is to-day. 
And there is no branch of our national activities upon which these 
depressed times are bearing \idth'a more than iron hand or with 
more crushii^ force than the transportation business of this country. 

As Judge Humphrey has very well said, it is not alone reductions 
of rates, both freight and passenger, but it is, as well, increase of 
wages on the part of the employees, and, more than all, constantly 
increasing and burdensome taxation. ^ Judge Humphrey said that 
if the depression continues receiverships will multiply. You gen- 
tlemen all Imow — ^because it is matter of current report in the news- 
papers — that already one railroad in the West, another in the mid- 
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<lle section of the countrj', and another m the East, have been forced 
into the hands of receivers. And if this depression continues, even 
without anv added burdens of legislation, it is a question if even the 
strongest sliip — to borrow his simile — can stand the storm that is 
now on us. 

More than that, gentlemen, we all know that, for Whatever reason it 
may be, it is -a historic fact that business is more or less depressed 
during every election campaign. People are interested, naturally and 
properly, in the political issues of tne day; they are interested in 
oehalf of their friends, from the President do^^-n, and naturally and 
necessarily, without any outside force, business is depressed. It is not 
profitable. New enterprises are not multiplied, under even the most 
tavorable conditions, so that to those who say that the storm will soon 
be over, that the comer wdll soon be turned, it is only necessary to 
point to the four-yearly periods that have gone by to convince any 
person interested in public aflairs that throughout this period, the 
period of a Presidential campaign, business does not prosper. 

So that, if legislation of this character is to be had, is it not fair, in 
the consideration of these important questions, that the legislation 
should be deferred until some future time when conditions are better 
for meeting it? 

I had recent occasion, if it pleases the committee, to examine into 
the question of equipment upon the railroads of the United States at 
the present time. A year ago the railroads could not meet the de- 
mands of transportation with cars. To-day, with hardly any differ- 
ence in crops, with hardly any difference in the products of the farm 
outside of crops, with hardly any difference in the amount of tonnage 
which would be transported under ordinary conditions, no less than 
between three and four hundred thousand height cars are lying idle 
on the sidings throughout the country, without any tonnage to make 
them earn any sum per day. The value of these freight cars, with the 
idle locomotives, reaches the stupendous sum of $400,000,000. • 

Now, it does seem to me that if you add to that any further reduc- 
tion of the tonnage of the country it will be necessary to turn out of 
service for the time being hundreds of thousands of employees. It 
seems to me that it is much better to conserve the present situation 
and give the railroads a chance to put those employees back into serv- 
ice than, by adding burdens to them, make it less possible for them to 
retain those who are still in active employment. 

Another thing. It is said that this burden that is proposed to be 
added the railroads Anil not eventually bear; that it wiW go on until it 
reaches the shipi)ing public. But if that be true, and if certain logis- 
islation is passed, it will take away the right of the railroads to raise 
their rates upon their o\^ti judgment to meet this increasing burden. 
But admitting that eventually that burden might go out to the public, 
the railroads must bear it in the first instance, and to add to their bear- 
ing it in the first instance to-day means bankruptcy to a great many of 
the strongest systems in the country. 

One other thought in regard to the question of the passage of this 
legislation: I agree with you, sir [indicating Senator Knox], who sit at 
the other end of the table, that the time is rapidly approaching, if it 
has not already been reached, when the Congress of the United States 
should seriously consider whether, instead of an act* such as we ate 
talkiii^ about this afternoon, a coinpcnsaXioii «^V^\>^^^^^s^^'^^'^'^~ 
servative lines, is not the true solution ot \5[a!a^Tc5VA««i, 
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But, gentlemen, such a subject should be carefully considered. 
Do you wish to pass an employers' liability act to-day? Is this not 
a subject, in view of the act thkt has been declared unconstitutional, 
that should receive the fullest and fairest and coolest consideration, 
and should it not have full debate and hearing before committee 
and before the Senate ? Should it not have full investigation — which, 
I submit to you, the present time, the present year, hardly warrants? 
Congress from the standpoint not of political consideration, but from 
the standpoint of statesmanship, ana with the purpose of conserving 
the public welfare, should give this matter extremely careful delibera- 
tion, in order that exact and even-handed justice should be meted 
out between the men who are expected to bear that risk, the owners 
of the property and those whom they employ. It is a Question of 
serious import whether or not a carefully prepared ana carefully 
considered and carefully digested compensation act is not the proper 
solution of this question that is vexir^ the public mind and vexmg 
the minds of the legislators to-day. Before anything is enacted into 
legislation, the matter should be seriouslj^ and conservatively con- 
sidered, so that all interests may be taken into consideration. 

Of course, it may be said that that simply invites compensation 
legislation in the various States, and that while Congress might be 
conservative the States might be otherwise. But it seems to me i 
that that is the less of two evils, if you please to call them such, \ 
because an employers' liability act passed here will be follow^ed by \ 
employers' liability acts in the States, as related to intrastate com- .• 
merce, and we will be back to the problem of being practical insurers, \ 
with the limited liability, in the case of compensation acts, definitely > 
ascertained, and with the unlimited liability, if the acts which are 
proposed are passed in their present shape. 

So that, concluding what I have addressed to you on the groimd of 
expediency, I ask, Is the occasion* a ripe one, a fit one, for legisla- 
tion of this character at all, and, if not, and if legislation is to be had, 
ought not the compensatory feature of employers' liability legisla- 
tion be carefully considered, as well as the bills now before the com- 
mittee, before they reach the crystallized state of approved law? 

But, if in the judgment of Congress, the ills from which employees 
are suffering under tne laws of the land, notwithstanding the just "and 
humane settlements that are made to-day and have been made for 
years bj' all the railroads of the country irrespective of liability, as 
Judge Humphrey has well said — ^if it sliould be considered that the 
exigencies of the times, no matter how the railroads are struggling, 
demand that an added burden be put upon them in the interests of 
the employee, I submit with emphasis, adding to what he has said, 
that the class of employees to whom the benefit of this law should be 
extended, should be specifically and definitely limited to those who 
are subjected to the hazards peculiar to railroad transportation. 

That is the ground, as Judge Humphrey has stated, upon wliich 
legislation of this character has been supported in the States, and if 
you, sir [Senator Knox], are right in the view which you state as to 
the fifth amendment — in which I most heartily concur — to apply it 
to any other class than those who are specially subjected to the 
imusual hazards and dangers of railroad transportation, would be to 
make the whole act fall within the objection of unconstitutionality. 

Now, not to be tedious, but in order to save, if possible, the lengthy 
examination^ or the examination at all, if you please, of the question 
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as to what the States have done in this regard and as to whether the 
'. illustration should be applied here, I am going to quote briefly 
from, and then file here, a very able and exhaustive brief tnat has been 
made on this subject by Mr. Warfield, of the Louisville and Nashville 
Bailroad — a brier which cites the cases in the different States, and 
quotes from those cases, and shows conclusively that that legislation 
in the several States which goes upon the ground of abolishing the 
doctrine of fellow-servants is based on the principle that those who 
are subjected to the extra hazard are entitled to claim the benefit of 
that act, because otherwise it would be unconstitutional within the 
fourteenth amendment. 

Judge Humphrey was right in his general statement that almost 
all of those acts were of the character making an employer liable for 
the neglect of a coemployee, and when the f&st act came up to the 
supreme court of Iowa, in several cases, it was uniformlv held — I 
quote from the comparatively recent case of Akeson v. K. Co. (75 
N. W., 676), in which this language is used: 

The peculiarity of the railroad business which distinguishes it from any other is the 
movement of vehicles or machinery of great weight on the track by steam or other 
power, and the dangers incident to such movement are those the statute was intended 
to guard against. If , then, the injury is received by an employee whose work exposes 
him to the hazards of moving trains, cars, engines, or machinery on the track, and is 
caused by the negligence of a coemployee in the actual movement thereof, or in any 
manner directly connected therewith, the statute applies and recovery may be had. 
Beyond this the statute affords no protection. The purpose of the lawmakers was 
evidently not to make men, because employed by railroad companies, favorites of the 
law, but to afford protection owing to the peculiar hazards of their situation. 

Senator Knox. Have you the language of that Iowa statute there? 

Mr. Lathrop. Yes, sir. 

Senator Knox. I should like to hear it. 

Mr. Lathrop [reading.] '^P^very corporation operating a railway 
shall be liable for all damages sustained by any person, including 
employees of such corporation, in consequence of the neglect of agents 
or of any mismanagement of engineers or other employees of the cor- 
poration, and in consequence of the willful WTongs, whether of com- 
mission or of omission, of such agents, engineers or other employees, 
when such wrongs are in any manner connected with use and operation 
of any railway on or about which they shall be employed, and no 
contract which restricts such liability shall be legal or binding." 
(Iowa Code of 1873, sec. 1707.) 

Senator Knox. Then it must be construed to be constitutional in 
the way you describe? 

Mr. Lathrop. Yes. 

Senator Knox. Although the language is quite broad? 

Mr. Lathrop. Quite broad. But the only way in which the con- 
stitutionality was successful was on the ground that it did not deny 
the railroads the equal protection of the law, because they were only 
held liable to that class of employees who were subjected to greater 
hazard than the people working on the farm and in the workshop or 
manufactory or store, or in the warehouses, and that it did not apply 
to men who occupied similar positions — positions in these different 
occupations who were not subjected to the extraordinary hazards of 
the railway service. 

Senator Knox. You necessarily argue, then, that that would be a 
construction that the court would place on tbi^ ^l^toA^^ 
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Mr. Lathrop. Yes, sir; I do. 

Senator Knox. You want them to make a showing? 

Mr. Lathrop. Is it not desirable that it should be made certain, so 
that not only will it be unnecessary to again challenge the validity of 
the act, but that in dealing with employees they may know that only 
such employees have a right to claim the benefit of the act and are 
within its provisions as are subjected to the extra hazards incident 
to railroad-transportation .service? 

As Judge Humphrey has very well said, as to this general language, 
the Federal courts in other circuits, or the appellate courts, or Uie 
State courts, may take a different view. At any rate, it is worth 
reflecting upon. We all know the views of gentlemen of the profes- 
sion who Uve on contingent fees, or otherwise, and whose fees are to 
be provided for (according to the La Follette bill) by the railroad 
companies and would no longer be contingent after that. We all 
know that an employee would find a lawyer and would accept the 
advice of a lawyer who would say, ^ ' Why, tnat is general in its terms; 
it applies to everybody engaged in interstate commerce, so it applies 
to you. '^ 

Senator Knox. The language of the bill we are now considering 
IS identical with the language of the act of June 11, 1906, which wa& 
declared unconstitutional. Can you tell me whether that argument 
was made in the Supreme Court against its constitutionality? 

Mr. Lathrop. Judge Humphrey can state as to that. 

Mr. Humphrey. Yes; it was in a certain sense. It was not dwelt- 
on in the argument nor in the briefs filed in that case, but there was 
filed in the Supreme Court, besides the briefs, a copy of a report of a 
committee appointed at a conference of railroad men held Septem- 
ber 26 and 27, 1906, which discusses the act in all its phases. 

Senator Knox. The exact thing that I should like to know is this: 
In the Iowa and other cases, when the court held such cases to be 
unconstitutional, was this point brought to the attention of the 
Supreme Court of the United States? 

Mr. Humphrey. Only by being contained, as I now recollect, in 
this report. 

Senator Knox. Not very much stress was laid on that point. 

Mr. HuMt>HREY. No. The stress laid in the Supreme Court at last 
was on two propositions — one that the portion of the act which 
related master and servant was not a regulating of interstate com- 
merce, or if it was, the effort to regulate both intrastate and inter- 
sta'te commerce made the whole act void. 

Senator Knox. We are familiar with that. 

Mr. Lathrop. Unless you desire the employers' Uability act of 
Minnesota to be read I will not read it, but it is substantially the act 
of the State of Iowa. Without reading it, I will simply call atten- 
tion to a number of Minnesota cases. That Minnesota statute has 
been held as applying only to those employees of railroads who are 
engaged in the operation of the roads. 

In the case of Lavallee v. St. P., M. & M. R. Co. (40 Mmn., 249; 
41 N. W., 974) the opinion of the court, by Chief Justice Gilfillan, 
does not show the precise nature of Lavallee's employment. The 
opinion does say, however, that he and the person tlirough whose 
negligence he received the injury from which he died were fellow- 
servants. As Mr. Warfield states, the court, after stating that the 
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question for decision was whether the Minnesota statute includes all 
employees, agents, and servants of a railroad corporation, without 
regard to the character of the business in which they are employed, 
declared that, while taken literally the statute did so, it was evident 
that the statute could not be taken literally. After referring to the 
decisions of the courts of last resort of some of the other States which 
had enacted similar statutes, and quoting approvingly from Railway 
Company v. Mackey (127 U. S., 205), where the character of the 
employee injured was such that no question could be made that he 
came within the operation of the Kansas statute, if it was to be given 
any eflFect whatever, and after discussing the power of legislatures 
to classify subjects of legislation, said, respecting the Minnesota 
statute: 

Applying this test, it is impossible to avoid the conclusion that the statute, if 
construed as appellant claims it ought to be, would be class legislation, not applying 
upon the same tenns to all in the same situation nor having any apparent naturS 
reason for any distinction. 

The frequency and magnitude of the dangers to which those employed in operating 
railroads are exposed; the difficulty, sometimes impossibility, of escaping from them 
with any amount of care, when they come; the fact that a great number of men are 
employed cooperating in the same work, so that no one of them can know all the others, 
their competency, skill, and care, so that he may bo said to voluntarily assume the 
risk arising from Uie want of skill or care by any one of the number — are a sufficient 
reason for applying a rule of liability on the part of the (»mployer to the employee so 
employed different from that ordinarily applied between master and servant. But 
no just reason can be suggested why such difference should be founded not on the 
character of the employment nor the danger to which those employed are exposed, 
but on the character only of the employer. 

Senator Knox. Would it strike vou that there would be anything 
in this suggestion: The State deals with its whole citizenship, and 
with all their relations to each other; its scope is unlimited and its 
control absolute. The General Government deals only with inter- 
state commerce and its regulations. Would there be a distinction 
arising from that line of reasoning, between the scope of their powers ? 

Mr. Lathrop. I do not think so. 

Senator Knox. Has that occurred to you? 

Mr. Lathrop. Yes; it has. I have said that so far as the Govern- 
ment is concerned the fifth amendment to the Constitution is very 
broad, by reason of the use of the words 'Hhat no person shall be 
deprived of his property without due process of law." 

Senator Knox. I think vou do not get my point. Take the illus-. 
tration that Judge Humplirey gave, of the action of railroad em- 
ployees clearing a track and a farmer cutting down a tree in an 
adjacent field. The Government has no dut}^ to perform in reference 
to the farmer, and has no power. 

Mr. IjAthrop. That is true. 

Mr. Humphrey. Well, that is not exactly true, because tliis act 
applies to the District of Columbia and the Territories. 

oenator Knox. But you are taking advantage now of our system 
of government, as to parts in which we have, entire control, but as 
to the question of interstate relations, would there be apphcabiUty 
in the point? 

Mr. Lathrop. I was attempting to show that there would not be, 
except on the constitutional theory — that even though you could 
only legislate on a particular class, you could not put that class in a 
less favorable condition than the other class of citizens as to whom. 
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you could not legislate, unless there were some difference in their 
attitude toward the business which they had, imder which their 
employees would be subjected to greater hazards than those engaged 
in other employments. 

In other words, notwithstanding the limitations upon your power 
to legislate, it would be a denial of the equal protection of the law. 
which I think is included under the broader term of ' ' due process or 
law,'' if you said to the railroads, as against whom you could legislate, 
*^ You shall not have the same rights, when you have a machine shop, 
that other machine-shop people nave.'' 

Senator Knox. Under the laws of the State? 

Mr. Lathrop. Yes; that ^*you will have to pay simply because we 
can legislate over you; we can put you arbitrarily in a class by your- 
selves, regardless of whether there is any rational groimd for the 
classification, and make you liable to your employees for doing an 
act which every other citizen engaged m every other Une of human 
activity would not be liable for. I think that that would not be 
'^due process of law." 

Senator Knox. In other words, that if it were entirely proper to 
make that provision, if it were humane, moral, and right in every 
respect, we could not do it because the State has neglected to do it? 

Mr. Lathrop. No; I will not say that, perhaps. But it does seem 
to me that you can not select railroads as a class and punish them 
simply because they are under your jurisdiction as to matters for 
which every other person engaged in other departments of human 
activity would not be liable, where they have to employ large bodies 
of men. 

It does seem to me that Judge Humphrey's position is sound in 
calling vour attention to your jurisdiction over the District of Colum- 
bia and over the Territories, because a law is no stronger than its 
weakest link. And you are legislating necessarily not only for com- 
merce between the States, but with the Territones and through the 
Territories, and in and with the District of Columbia. You do in the 
Territories and in the District of Columbia run against the very- 
objection that you are denying to the railroads — that equal protection 
of the law which is given to everybody else except the railroads. 

Senator Knox. If we decided to pass a compensation act we would 
have to limit the benefits of that act to persons engaged in hazardous 
occupations ; is that your idea ? 

Mr. Lathrop. No. 

Senator Knox. Where do you draw the line? 

Mr. Lathrop. The reason for that is, as you very well know or 
will recall, that there is an election. 

Senator Knox. Yes. I suppose that is the answer to that. 

Mr. Lathrop. You can go back, as in England, to the employers' 
liability bill. So that that is not compulsory. 

Senator Knox. Yes. That answers that point. 

Mr. Lathrop. Let me read a line or two more from Judge Gilfillan's 
decision in the Minnesbta case: 

We can see why the employer's liability should be greater when the business is that 
of operating a railroad, but can not see why one individual or corporation should be 
held to a rule of liability different from that applied to another, when the employment 
and its hazards are precisely the same. 

In Jemming v. Great Northern Railway Company ( 104 N. W., 1079) , 
decided by the supreme court of Minnesota, November 24, 1905 (the 
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very latest decision), the court, after reciting the cases, sums up as 
follows: 

The rule, as thus established, that the statute includes only the class or servants 
exposed to injury by the dangers peculiar to the use and operation of railroads, has 
never since been departed from by this court. 

Senator Knox. Do you think that that argument was applied to 
the eighteen-hour law — that we could only limit the hours of occu- 
pation also to those who were employed in extra hazardous work? 

Mr. Lathrop. No, sir; I am not perpared to go to that extent, 
because that goes to the general regulation of hours of service. I 
have not stopped to consider that. 

Senator Knox. They are all under the same power? 

Mr. Lathrop. That is true. You will remember very well the 
recent decision under the bakers' law, of New York. 

Senator Knox. Yes. 

Mr. Lathrop. Where it was held to be an imdue interference with 
the liberty of contract — because they were not convinced that there 
was any danger to the men themselves or to the public. Mr. Faulkner 
suggests to me that those laws may be based on the nervous or physi- 
calstrain, and that they may depend upon the large general powers of 
the Government, perhaps. 

But that question might be, in view of the bakers' decision, a sub- 
ject of serious debate and discussion, and legitimately so — that it is 
only competent to regulate the hours of labor where the people them- 
selves, or the public particularly, would be subjected to special danger 
by reason of the actual employment. 

But I think that that legislation might perhaps be defended without 
weakening the force of my argument upon this. 

In 60 Kansas, 151, the case of the M. K. & T. R. Co. v. Medaris, the 
court says: 

Whether Medaris is entitled to the benelit of this law 

That was a fellow-servant law 

Depends upon the character of the work in wlii(rh he was engaged, and not on the mere 
fact that he was an employee of a railroad company. The validity of the law has been 
sustained as against the charge that it was class legislation, on the ground that the 
hazardous character of the business of operating a railroad justified the passage of a 
law for the protection of those engaged in that service. 

The Kansas statute was before the Supreme Court of the United 
States in Missouri Pacific Railway Company v. Mackey (127 U. S., 
205). During the course of its opinion tne court used this language: 

But the hazardous character of the business of operating a railway would seem to 
call for special legislation with respect to railroad corporations, having for its object 
the protection of their employees, as well as the safety of the public. 

That, it seems to me, is important, being a statement by the 
Supreme Court of the United States. 

Senator Knox. Then the distinction in favor of the employee 
must be supported by something of a peculiar character in rela- 
tion to the employment? 

Mr. Lathrop. in relation to the employment, and not the em- 
ployer. A man can not simply prove that he is engaged in inter- 
state commerce and engaged by a railway company, and then assert 
that he comes within this law. He must also show that by reason 
of the employment he is subject to hazard that other people operat- 
ing the plant are subjected to. 
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The supreme court of Indiana adopted the same view. It said: 

The classification of railroads by themselves was held proper in the cases above 
cited, on account of the dangerous and hazardous character of the business of operat- 
ing railroads. This classification is based, not on the difference in employers, but 
upon a difference in the nature of the employment. 

The court then cites the decisions, and continues: 

Under the decisions cited the character of the employers is not a controlling factor. 
The statute is to be given at least a reasonable interpretation, one that wul carry 
into effect the legislative intent. As we have shown, the basis of the classification 
of railroads by themselves was the hazardous and dangerous character of the em- 
ployment of operating railroads. 

There is a Mississippi case where a general statute did not attempt 
to separate — as the Supreme Court did not attempt to separate — 
interstate from State commerce. The Mississippi case is cited in the 
brief of Mr. Warfield. 

The case of the Gulf, Colorado and Santa Fe Railway v. Ellis (165 
U. S., 150) settles the matter of the invalidity of a clause of the 
La FoUette bill giving to attorneys for employees, after they have 
recovered a verdict fully compensatory of any injury or fully com- 
pensatory for a death (to the representative of the decedent) 25 per 
cent in addition for their fee, and if they take it up to one appellate 
court 5 per cent more, and if to another appellate court 5 per cent 
more, making 35 per cent. 

^he Supreme Court of the United States condemned legislation of 
this character in Texas in this case that I have cited, and I think it 
would be equally subject to condemnation under the fifth amend- 
ment to the Constitution, as applied to that particular bill. 

I wish to call attention, however, in that same case, to this lan- 
guage of the Supreme Court, emphasizing and concluding what I have 
to say on the proposition to which I have been addressmg myself. 

In that case the court said — 

That such corporations — 

Referring to railroad corporations — 

may be classified for some purposes is unquestioned. 

Justice Brewer held that the classification must proceed on some 
rational basis, and that in the case of a claim against a railroad in con- 
nection with freight, or otherwise, the railroad ought not to be com- 
pelled to pay an attorney's fees any more than an individual or than 
any other corporation. Then the court continues: 

The business in which they are engaged is of a peculiarly dangerous nature and 
the legislature, in the exercise of its police powers, may justly require many things to 
be done by them, in order to secure life and property. 

Senator Knox. What was the statute there? 

Mr. Lathrop. That was a statute of Texas which provided that 
where any freight claims were presented against a railroad company 
and they were not paid and the man was obliged to sue, then, that in 
addition to the judgment in full for his freight claim, the railroad 
should pay an attorney's fee of $10, I think, in a justice's court, and 
perhaps something additional if the case were appealed. 

Senator Knox. Your idea is that a liability bill which should 
provide for a fee of 25 per cent over and above the verdict, would be 
a violation of the fifth amendment to the Constitution of the United 
States? 
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Mr. Lathrop. Yes; I think so. 

Senator Knox. Would that argument apply to a compensation act? 
Suppose Congress gave compensation where there was no negligence 
at all? 

Mr. Lathrop. The answer to that, I think, is in the statement that 
the election comes in. 

Senator Knox. But would it not be a violation of the Constitu- 
tion for Congress to give them that election? If they elect they 
would get the benefit of the act. I do not think that tnat is an an- 
swer to this question. If they elect to take the benefit of the act, 
they would get the benefit of the act, but in the case of a man who 
was hurt in an employmeut in which there was absolutely no danger, 
how would it be? 

Mr. Lathrop. That is a question which I have not considered. 
I am personally so much in favor of a compensation act, in its general 
view, that I do not know what to say about that. 

Senator Knox. It is a question, though, is it not? 

Mr. Lathrop. Yes; I think it is; notwithstanding the election on 
the part of an employee. If the employee accepts, there is no elec- 
tion on the part or the employer. 

Right on that subject, as to the limitations under which Congress 
acts, and as to whether the fifth amendment in its scope should be 
held as broad as the fourteenth amendment; and as to the Umitations 
on the scope of the Government, Mr. Browne has kindly called my 
attention to a case with which you are all familiar — the Sinking 
Fund case (99 U. S., 700). On page 718 of that volume Chief Justice 
Waite said: 

The United States can not, any more than a State, interfere with private rights 
except for legitimate governmental purposes. They are not included within the 
constitutional prohibition i^jnch prevents States from passing laws impairing the 
obligation of contracts, but equSlly with the States they are prohibited from depriving 
persons or corporations of property without due process of law. They can not legislate 
back to themselves, without making compensation, the lands they have given this 
corporation to aid in the construction of its railroad. Neither can they, by legislation, 
compel the corporation to discharge its obligations in respect to the subsidy bonds 
otherwise than according to the terms of the contract already made in that connection. 
The United States are as much bound by their contracts as are individuals. If they 
repudiate their obligations, it is as much repudiation with all the wrong and reproach 
that term applies, as it would be if the repudiator had been a State, or a municipality, 
or a citizen. No change can be made in the title accorded by the grant of the lands 
or in the contract for the subsidy bonds without the consent of the corporation. All 
this is indisputable. 

The particular sentence in that opinion to which I specially desire 
to call the attention of the committee is the following: 

The United States can not, any more than a State, interfere with private rights, 
except for legitimate governmental purposes. They are not included within the con- 
stitutional prohibition which prevents States from passing laws impairing the obliga- 
tion of contracts, but equally with the States they are prohibited from depriving 
persons or corporations of property without due process of law.vg^ji- j^-> f^- ■ ; -... —^ - 

Senator Knox. Do you, Mr. Lathrop, or any other of you gentle- 
men present, happen to know any other case in which that was held? 

Mr. Lathrop. I do not at this time. 

Mr. Aldis B. Browne. We will follo^Y the matter up and add to 
Mr. Lathrop's citations. 

Mr. HuMPHRipY. Mr. Justice Field said that substantially. 

Senator Knox. The reason I ask the question is this: I was called 
to the Supreme Court four or five years ago when one of the \asticfta 
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intimated that that was the law, but the impression I got was that 
it had not been so determined by the court, and I have been looking 
ever since to find a case of that kind, if I could. 

Mr. Latiirop. It would seem that the language ^'due process of 
law,'' was just as broad, as applied to the States, as the fourteenth 
amendment is, as applied to the United States, and that notwith- 
standing that Congress was not in terms prevented from impairing 
the obligation of a contract, yet under the clause reading *' due proc- 
ess of law," they, were just as much bound as if they had oeen 
included. It seems to me tliat that is not only logical but just and 
fair and right. 

Now, gentlemen, I will hurry on with what I have to say. We all 
considered that it was of peculiar importance not alone to the present 
employee, and not alone to the railroads, but to employees in our 
future relations with them, that this act should follow the uniform 
course of decision of State courts upon statutes of a similar character, 
so far as this Question was involved. 

The States nave been in very much closer touch, of course, with 
the people in regard to questions of this character than the General 
Government has been. Presumably the conflicts between labor and 
capital in the difl^erent States have been equally acute and the con- 
troversies before legislatures equally strenuous, and public sentiment, 
which (even if unconsciously) affects the administration of justice, 
equally tense; and yet uniformly in every State, no matter how 
radical the law, without exception the courts have all said: 

We sustain this legislation not on the ground that you are a railroad and you a rail- 
road employee — that would not be right, fair, constitutional or just, but we defend 
it upon the solid ground of the extra hazard which you are subjected to, and to which 
other people are not subjected when they are engaged in other departments of rail- 
road work unconnected with the operation of trains. 

So that it seems to me the clause broadens it out to the limit of 
what the State courts have said upon similar statutes, and that cer- 
tainly is as far as Congress ought to be disposed to go. 

Senator Knox. Shall I interrupt you if I ask you a question? 

Mr. Lathrop. No, sir; not at all. 

Senator Knox. Do you know any State decision where the statute 
was broad enough to include all the employees of a railroad, where a 
suit was brought by a man not engaged in extra hazardous employ- 
ment, and where the statute was made not to apply to him because 
he was not in extra hazardous employment? 

Mr. Lathrop. Yes, I think there are cases cited in Mr. Warfield's 
brief; at least there are cases in the books where I think a man was 
denied. 

Mr. Warfield. Yes; the Maderis case. 

Senator Knox. Where an employee of a railroad was not allowed 
to recover because the particular occupation in which he was engaged 
was not extra hazardous ? 

Mr. Warfield. Yes. My brief applies to that particular class of 
cases in which it was so held. The Maderis case was such a case. 

Mr. Lathrop. I recall this Kansas case, and I will refer to it be- 
cause it applies to the point very aptly. Maderis was employed in 
setting a curb around an office buildine and depot of the railroad at 
Parsons, Kans. The curbstones had been prepared elsewhere aad 
shipped to Parsons and unloaded near the building around which 
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they were to be placed. The men employed to set the curbing dug 
a (titch, and several of the curbstones were brought up and left on the 
side of the ditch ready to be placed. While setting a curbstone, 
another one which had been left standing unsupported on the edge of 
the ditch was upset and fell upon the leg of Maderis, causing a per- 
manent injury. The decision denies him recovery, because it refers 
to the fact that he was not subjected to any extra hazard upon the 
operation of the train. 

The language we suggest, it seems to us (and if it is not broad 
enough we shall be satisfied if our desire is carried out) is this, to make] 
the provision read 'liability to any employee while engaged in such 
commerce in the discharge of his duties on the engines, cars, and 
trains, or in physically controlling movements thereof'' 

That would mclude every train and operator. 

Senator Knox. You think we have no legislative discretion in this 
matter, but are bound by that rule of law? 

Mr. Lathrop. I think that is true. But that is not all I wish to 
say. Even if you conclude, on accoimt of your limited jurisdiction 
in this matter, that you can not get hold of anybody but the railroads — 
that you can not legislate as to factories or other things that may be 
dangerous, but that you say, **We have got the railroads and we nave 
the legal right to include all railroad employees/' I submit that in 
your capacity of legislator, doing even-handed justice between the 
railroads and the employees, you can say '* Your States all over the 
country, where these questions have come up, have decided that no 
such legislation is justmed except as to that class of laborers who are 
subjected to pecuhar hazards." However, I say that the other argu- 
ment is just as persuasive and should be just as controUing — namely, 
that you are not legislating simply for the benefit of employees, but 
protecting the rights of property as well. 

If any case coSd be cited on the proposition we have laid down as 
matter of constitutional law — that if we could show that wherever 
the question has arisen it was so decided — it would be a safeguard for 
Congress in legislating, if they claimed authority over the subject- 
matter. 

Now, if the committee please, as to our amendments: 

At the end of the first section we have added a proviso that any 
recovery under this section shall not exceed the sum of $10,000. As 
we look at this law it is very largely an insurance policy. If it is held 
good as to all employees, it is held good as to those of additional 
hazard. Everybody upon a particular occasion, even the best of us, 
sometimes forgets, for the time being. The most careful men are 
sometimes incautious, negligent; but now, after hundreds of years, 
the old rule of the common law in England and America is to be 
changed — that a man standing by the side of his employee, watching 
him and knowing whether he is a careful man or not, and finding 
him uniformly careful, yet, if such an employee makes a slip, the 
employer is to be held responsible for that, and not the employee at all. 

The doctrine of contributory negligence, if the bill stands in its 
present shape, is dissipated. Wliy? Because you gentlemen know 
that if the issue of contributory negligence is submitted to a jury, 
with the right to them to simply take that into consideration and 
make a percentage of the negligence on one side and contributory 
negligence on the other, that the percentage of contributory negligence 
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on the part of the railway company will be represented by ciphers^ 
while the percentage of negligence on the part of the employee 
will be represented by thousands of actual dollars. 

We have not asked for a minimum of liability nor a small liability. 
We have in death cases doubled the compensation of Lord Camp- 
belFs act. For many of the cases in this country $5,000 has been 
the limit in death cases, and only recently in some of the States have 
the amounts been increased to $10,000. 

In other States, of course, the amount varies. In your State, 
Mr. Chairman (Pennsylvania), it is unUmited. But you have 
contributory negligence, extra risk, and so forth, and if these are to 
be taken away, if the railroads are to be considered insurers, ought 
not Congress to say, '*If we protect you men who are subjected to 
extra hazard, in case of death, it ought to be reasonable protection, 
and $10,000 for both injury and for death can not certainly, even in 
these days, be claimed to be unreasonable insurance in behalf of an 
operating employee. 

So, if the bill is to be passed, it does seem to me that the request 
of the railroads should have consideration. Some question was 
raised as to the amount. Some one said, ''Let us ask an amendment 
of $5,000 on account of Lord Campbell's act, and the statutes that 
have been made in several States." But we have said ''No. Let 
us make a fair and Uberal suggestion to the committee, of a generous 
amount for this insurance poHcy of $10,000," and it seems to me that 
regardful of the rights of both parties, it would be fair for Congress 
to fill in the Umit of Uability and not leave it to juries to speculate 
upon — giving in one case $5,000 and in another $10,000 and in an- 
other perhaps $50,000, and in cases of personal injury reaching 
perhaps beyond those Umits. 

Senator Knox. Will you file with the committee a statement of 
what the rule is in the various States? 

Mr. Lathrop. Yes, sir; I will have that done. There is one point 
I wish to mention in regard to section 1 that I think perhaps «mdge 
Humphrey did not sufficiently emphasize. He has spoken to me 
about it. It is an amendment proposed in line 13 of the printed bill 
(S. 3080), after the word "damages,^' to insert the following: - — 

to such employee or in case of his death for all pecuniary damages to such other 
beneficiaries respectively. 

Now, the employee has his case submitted to the jury. If the 
suggestion of limiting the verdict to $10,000 is adopted^ the recovery 
might be that amount for the pain and suffering, the medical attention, 
etc. But if he dies, ought not the measure of recovery to the next 
of kin be the value of his life to them — ; their. pecimiary damage? 
What was this man^s Ufe worth to them up to the Umit of $10,000? 
Should it be left open to the jury possibly to award to the next of kin 
or person dependent on the deceaent any measure of damages based 
upon other considerations than the value of the Ufe which had gone 
out? 

It seems to us that that is fair, just, and right — that there should be a 
limitation of the pecuniary value of the dead employee to the par- 
ticular person for whose benefit the verdict is to be rendered, and that 
it should be Umited to the value of the life. 

Just a word further as to contributory negligence. A number of 
States, as you will see by the brief from \raich I have cited, had 
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fellow-servant statutes up to the time of the passage of the first 
employers' liabiUty bill by Congress. Outside of the State of Georgia, 
I tninK, and by judicial decision in IlUnois, in no State had the doc- 
trine of comparative negUgence found a field in this country. In 
almost all the States up to this time even the defense of contributory 
negligence had been barred. In other words, should a man have a 
right to take advantage of his own wrong? 

My friend Mr. Browne suggested it, and it occurs to me that it is 
worthy of serious consideration. Is it competent, under the ^^due 
process of law'' clause, to give a man a right of action against another 
tor damages which may have arisen from his own wrong, his own neg- 
ligence? No. Possibly the answer to that may be, "Why, we pro- 
vide that the jury shall say how much he was negUgent, and snail 
separate that from the other." But does that reach the case? Can 
there be a division of offenses? 

The old doctrine, you know, was that if the negligence which 
caused the accident was a combination of two things, the negligence 
of the employer and the negligence of the employee, and if both con- 
cur and they can not be separated, can you submit to a tribunal the 
work of separation? True, the employer was negUgent, but that 
would not hurt the employee. It was only by his own wrongful act, 
added to the wrongful act of the employer, that the injury was caused 
for which the suit was brought. I submit that it is a question worthy 
of serious consideration if it is within the power of Congress to punish 
one party for injuries which were occasioned by the other party or 
which, without his cooperation, would not have occurred. 

Senator Knox. You mean the other party and himself? 

Mr. Lathrop. Yes, sir. I said '^ occasioned." I should have said 
"contributed to." In other words, I should have said that the act 
of the employer would not have hurt if the negligence of the employee 
had not contributed to it. 

Senator Knox. On the other hand, the negligence of the employee 
would not have hurt if the employer's negligence had not concurred. 

Mr. Lathrop. Yes. And we are not clauning that if the injury 
of the employee, in addition to his receiving a hurt, resulted in 
thousands of dollars of damages, it would be a perfect answer if 
we sued the employee, saying, ''Your negligence contributed to that 
loss, and, therefore, you can not recover." There is no legislation 
which operates as a dispensation at the present day in favor of the 
raiboads. 

And is not the illustration that you put, Mr. Chairman, a fair 
illustration, that as we could not claim as against the employee, if 
our negligence contributed to the destruction of our property, any 
compensation from him, if he were solvent, does it not follow with 
equal force that the only line of historical precedent is correct, that 
a man ought not to be permitted to take advantage of his own 
wrong and fine the other party for that wrong without which the 
injury would not have occurred ? But I think I will simply throw 
that suggestion out. I confess frankly, in view of the decision of 
the Supreme Court of the United States, and in view of the fact that 
Congress has already passed a bill on this subject, if legislation is to 
be had at present, notwithstanding the depressed times, I assume 
that you will at least go as far as you did in the last bill. 
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Is there any reason to-day why you should elmiinate the word 
''sUght" and abolish the entire doctrine of contributory negligence, 
when a year or two ago, while everything was prosperous, you thought 
it was only fair to permit the employee to go to a jury when his neg- 
ligence was ''slight?^' 

Yet, in your present bill, in the present condition of the country, 
with the railroads bearing burdens that they can hardly stagger und^, 
you say to the railroads "Sliglit negligence we are not going to limit 
your employees to, but even tliougli they are grossly negligent, even 
though tneir negligence may have been 90 per cent of the contribut- 
ing cause of the accident, the whole question of the amount of their 
negUgence will have to go to a jury/' 

Senator Knox. But it would have to go to the jiuy under the 
word ''slight/' If there is any evidence in the case at all, the jury 
would under all the circumstances have to determine what the amount, 
under the evidence, would be, would it not? 

Mr. Lathrop. I would hardly go to that extent. Would you want 
to go so far, in a case of this character? Suppose that a car were 
going down an incline, and running at 40 miles an hour, and an 
employee saw that the car coming on the track, and when it was 
witnin 5 feet of him he rushed in front of it and tried to get across 
the track — though he had seen it coming down for a hundred yards 
in plain view? When it had almost got to the point of contact with 
him he stepped in front of it. 

Senator Knox. But that was not what I had in mind. That is 
a case of suicide. 

Mr. IjATHROP. But suppose he said ' ' I thought I could get across, 
but I could not'' — woulcl not a judge have a right to pass upon a 
case of that kind and say 

Senator Knox. You can see what I was putting before you. You 
know that the case of ''slight" negligence was in the old oill? 

Mr. Lathrop. Yes. 

Senator Knox. And in this bill it is for the jury to determine what 
the negligence amounted to. Now, suppose the jury decides that the 
parties were equally negligent, and suppose that the total amount of 
damage was say, $5,000, and that the plaintiff were awarded one-half 
say, $2,500. Or, suppose one-tenth of the negligence was contributed 
by the employee, and nine-tenths by the employer, my point is that 
that must be left to the jury. 

Mr. Lathrop. I think that that is true, as your bill- is drawn, but 
I think that the word ^'slight," as it was in the old bill, as it must 
have been put there after consideration and in more prosperous times 
than the present — that would give, would it not, a right to the court 
to say that the negligence in this case was so gross that it amounted 
to ninety-nine per cent on the part of the man. 

Senator Knox. Where are you going to draw the line? 

Mr. Lathrop. You know the familiar rule in the Supreme Court 
of the United States in sustaining judgments directed by courts below, 
that if the court, after having heard all the witnesses, and seen them, 
held the verdict to be such as to shock his judicial conscience, so that 
he could not let it stand, he is entitled in the first instance to direct 
the verdict of the jury. And in cases of this kind, if he should say 
that the employee's negligence was not '^ slight" but gross, and he so 
declared, that would be a law question to go up on appeal; and if the* 
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{'udge was wrong about it, he would be reversed. If right about it, 
le would be afltoned. 

It seems to me that as far as you ought to go would be to let the 
issue go simply to the jury to declare if the negligence was "slight'' 
and not gross. Members of this committee know — every man who 
has practiced law knows — that it becomes an idle ceremony to tell 
the jury to weigh the amount of negligence of the plaintiff and of 
the defendant and bring in a verdict—every man knows that under 
those circumstances the defense of contributory negligence is gone. 

Senator Knox. I for one can not say that I know that to be true. 
Ever since 1874 we in Pennsylvania have had a constitutional pro- 
vision limiting the amount of recovery in case of death, ancL as you 
say, until the last legislature, the lawyers have had the benefit of the 
rule of contributory negligence of a fellow-servant, and my observa- 
tion has been that our verdicts have not been large — not any larger 
than when they were limited to $5,000. 

Mr. Lathrop. Then you have had a very conservative community. 
In Chicago, where I have been for the last few years, they have 
grown up to $30,000, $40,000, and $50,000. Judge Cochran recently, 
in one of his cases, had a verdict for $35,000, and Mr. Paulding, of 
the New York Central, tells me that his verdicts have increased over 
200 per cent in recent years. 

So that it does seem to me that in view of the recent legislation, 
and even from your point of view, the jury in the majority of cases 
would have a right to pass upon the matter; that in view of the 
former law and in view of the present conditions we ought, at least 
if the doctrine is to be substantially wiped out, to have at least a 
solatium of the word ^'slight.'' 

What would you say in a case like this? A car is going down a 
grade at a rate of 40 miles an hour, and a man seeing it attempts 
to rush across. Under your bill the question of negligence would 
have to go to the jury. Suppose the jury said that his damages were 
$50,000, and that four-fifths of it was due to his negligence, and that 
they would, therefore, deduct $40,000 and give him a verdict for 
$10,000. 

Senator Knox. You ask me what my opinion is? I think if you 
went to the jury with that case that they would give a verdict for the 
defendant. 

Mr. Lathrop. That might have been so a few years ago, but I do 
not know how it would be to-day. But, at any rate, in view of the 
fact that Congress is taking a new departure on the doctrine of con- 
tributory negngence, while the States have had that defense, almost 
all of them, is it not a reasonable request, if you are going to preach 
that doctrine at all, that the railroads as matter of fairness should 
have at least opportunity of challenging the judgment of the court 
as to whether the negligence of an employee had been *' slight'* or 
gross? 

Senator Knox. Under that bill there was a provision that all ques- 
tion of negligence should be submitted to the jury — that is, under the 
act of 1906. You remember that concluding sentence? 

Mr. Lathrop. Yes, sir; I understand that; but notwithstanding 
that provision it does seem to me that a court if not in the first in- 
stance, at least on a motion for a new trial, should be permitted 
to go to the extent I have indicated. 
26795-08 3 
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For still, under the laws, a judge may be considered as a thirteenth 
juror. It has, I think, been so expressly decided in some of the cases 
— Mr. Warfield, I think, has the cases', and I will get the citations 
and furnish them to the stenographer; but at any rate, if a court 
filiould feel constrained in the hrst instance to submit that question 
to the jury, and if there were that saving clause of "slight'' negligence, 
it would give us a chance, it seems to me, to make it a question of law 
on appeal, in some manner or form, and it seems to me it is only fair 
that tnat should be done. 

There is one other amendment to which I specially desire to call 
your attention. Under section 2 in line 13, after the word *^decedent" 
— that is at the end of the section — we ask the insertion of these 
words: "which percentage shall be stated in its verdict.' ' 

Now, that would give us something to go on, and that is certainly 
fair. 

A plaintiff is negligent; a defendant is negligent. That is put to 
the jury. They have got to judicially ascertain, as part of tne ma- 
chinery of the court, just as you would if you were sitting as judge — 
you would have to do it in your own mind — "Here is a case of negli- 
gence; how much of it was occasioned by the plaintiff; how much l)y 
the defendant V ' The jury have to pass on it judicially. Is there any- 
thing unfair, or is it not absolutely rair and just, for them not to guess 
this off at random, but after serious consideration to say in their 
verdict that "We find the damage resulting from the injury to be 
$10,000; that the negligence of the plaintiff and of the defendant is 
50 per cent each. The damages bemg $10,000, and 50 per cent of 
this being caused by the plaintiff, there will be $5,000 damages against 
the defendant." 

Senator Knox. The section contemplates that the jury shall deter- 
mine the total amount of damages as a lump sum, and then fix the per- 
centage — that does not conflict with the theory of the section. 

Mr. Lathrop. That is so, if that is your idea. Our idea was that 
the jury would determine that, and in the jury room, so that there 
would be no record kept of it. It seems to me that that requirement 
should be made effective if they are required to do it, and that they 
should be upon their oath. 

Senator Knox. I clearly see your point. 

Mr. Lathrop. No injustice is done to anybody if they should state 
it in the verdict. 

Senator Knox. Have you drawn up on a separate paper the 
amendments you propose? 

Mr. Lathrop. Yes, sir. Mr. Faulkner suggested that we ask per- 
mission to have the bill printed as we have prepared it. 

Senator Knox. You can have it printed yourselves. 

Mr. Charles J. Faulkner. Mr. Lathrop means printed as part of 
his remarks before this committee on this occasion — that the chair- 
man could direct that they be so printed in the record of this hearing. 

Senator Knox. Well, the reporter will have that done. 

The bill as thus proposed to be amended would read as follows: 

'^Be it enacted by the Senate and House of Bepresentatives of tJie 
United States of America in Congress assemhled, That every com- 
mon carrier using steam or other motive power and engaged m com- 
merce to which the regulative power of Con2:ress extends under the 
Constitution of the United States shall be liable to any employee 
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while engaged in such commerce in the discharge of his duty on engines, 
cars, ana trains, or in physically controlling the movement thereof, 
or in case of the death of such person from an injury for which he 
might at the time of his death recover hereunder, to his or her per- 
gonal representative for the benefit of the surviving widow or hus- 
"band and children of such person, if any, and if none, then for such 
person's parents, and if none, then for the next of kin dependent 
upon such person, for all damages to such employee, or, in case of his 
death, for all pecuniary damages to such other beneficiaries, respec- 
tively, which may result from the negligence of any of the officers, 
agents, or employees of such carrier or by reason of any defect 
or insufficiency in the cars, engines, appliances, machinery, track, 
roadbed, wajs, or works of such carrier due to such carrier's negli- 
gence: Provided, however , That in no event shall there be any recov- 
ery under this act in excess of the sum of ten thousand dollars. 

''Sec. 2. That in all actions hereafter brought against any com- 
mon carrier under and in pursuance of the provisions of this act the 
fact that the employee may have been guilty of slight contribu- 
tory negligence shall not bar a recovery; but in such a case it shall 
be for the jury to weigh all the evidence as to negligence causing 
the death or injury complained of and to determine its verdict upon 
the basis of deducting from the total amount- of damage sustained 
a percentage equal to the percentage of negligence contributed by 
the plaintiff or the plaintiff's decedent, which percentage shall be 
stated in its verdict. 

''Sec. 3. That no contract of employment, insurance, relief benefit, 
or indemnity for injury or death entered into by or on behalf of any 
emplovee, nor the acceptance of any such insurance, relief benefit, 
or indemnity by the person entitled thereto, shall constitute any 
bar or defense to any action brought to recover damages imder or 
in pursuance of this act for personal injuries to or death of such 
employee: Promded, however, That unless undersuch contract of emplov- 
ment, insurance, relief benefit, or indemnity there shall be a right 
of election between such insurance, relief benefit, or indemnity and 
the right to sue xmder this act, on the part of the employee after 
injury suffered, or in case of the death of such employee prior to any 
election on his part, a similar right of election on the part of his per- 
sonal representative. 

''Sec. 4. That no action shall be maintained under this act unless 
commenced within one year from the time the cause of action accrued. 

"Sec. 5. That nothing in this act shall be held to limit the duty 
of common carriers by railroads or impair the rights of their employees 
imder the safety-appliance act of March second, eighteen himdred 
and ninety-three, as amended April first, eighteen himdred and 
ninety-six, and March second, nineteen hundred and three." 

Mr. Lathrop. The case to which I referred in which it was held 
that the judge was a part of the jury — a case which I asked Mr. 
Warfield to ffiid for me — is the case of the Capital Traction Company 
V. Hof, in 174 U. S., page 18. 

Senator Knox. You have the report of the ' ^ legislative committee " 
of railroad men of which you spoke, and these amendments that you 
suggest are the results of their work ? 

Mr. Lathrop. Yes. 

Senator Knox. All of them? 
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Mr. Lathrop. I shall not spend much time on this last amendment 
that was proposed in regara to these benefit insurance companies. 
Our road nas not one, but it seems to me that the amendment is fair. 
That is on page 2 of the bill, line 20. 

Senator Knox. That is the one to which Judge Humphrey referred? 

Mr. Lathrop. Yes. 

Senator Knox. I understand that. That is all in the record. You 
do not want that ? 

Mr. Lathrop. No. I only want to say that all the railroads are 
interested now, for the reason that if sucii a bill as this is passed it 
may become desirable for all the roads to experiment with this benefit 
insurance department, particularly if no compensation act should 
grow out of tnis matter. 

I am very much obliged to the committee for the patience with 
which they have listened to us. 

Senator Knox. The committee are very much obliged to you gen- 
tlemen for the information you have given us. 

Mr. Lathrop. I ought to say that the railroads of the country are 
very much interested in this matter, particularly at the present 
juncture, and so I ask not only that great consideration be given to 
the present bill but that the present condition of transportation 
affairs, particularly, should be considered; as to whether or not 
legislation of this character, on account of the condition, should not 
be deferred at least until the next session. 

You are all familiar with the fact that when the compensation acta 
were passed in England they were passed at a certain time, and did 
not take effect untfl a certain time arterwards. One passed in Decem- 
ber of one year, took effect a year afterwards, and one passed in August 
of one year, took effect in July afterwards. So that it seems to me that 
the present emergency, so far as the railroads are concerned, would 
suggest to conservative statesmen to proceed slowly. That is one 
reason. 

In the next place; with the idea of compensation coining up as a 
living question to be considered by legislatures as well as by railroads^ 
we think that time should be taken to investigate the facts of the 
matter, and above all, if legislation is so demanded, notwithstanding 
the condition of the times, I think that the railroads who have been 
considering this matter particularly here by their different counsel 
the last few days have endeavored to approach the consideration of 
your bill in a conservative spirit and that the amendments that 
they have asked are just and fair, and that, if nothing else is done for 
them, those amendments ought at least be accorded. 

Mr. Faulkner. Mr. Chairman, Mr. Bond, representing especially 
these rehef associations of all these roads, was unable to be here to-day* 
I do not know whether it will be possible for him to be heard. The 
question involves contracts to the amount of $120,000,000. 

Senator Knox. I do not know whether there will be any other hear- 
ings or not, but if there are, of course we shall be glad to hear Mr* 
Bond. 

Mr. Charles E. Paui.ding (sohcitor of the New York Central and 
Hudson River Railroad Company). I would Uke to ask permission on 
behalf of the New York Central Company to iile a memorandum and 
in that to submit our views without taking up now the time of the com- 
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mittee. Is there any time which the committee would name within 
which we may do that ? 

Senator Knox. I would not care to state a particular time. 

Mr. Paulding. I can do it by the end of the week. 

Senator Knox. Very well. 

STATEMENT OF BENJAMIN D. WAEFIELD, COUNSEL FOE THE 
LOiriSVILLE AND NASHVILLE BAILEOAD COMPANY. 

Mr. Warfield. Mr. Chairman and gentlemen, one of the purposes 
of Senate bill 3080, introduced by Senator Knox, and of House bill 
12649, introduced by Eepresentative Bates, and of House bill 12908, 
introduced by Eepresentative Sterling, is to alter the common-law 
rule of fellow-servants as interpreted and declared by the Federal 
courts. The radical modification of the common law contemplated 
by these bills does not apply to any character of employer except 
common carriers engaged in interstate con(imerce, and the proposed 
legislation does not aim to benefit any other class of employees, ex- 
cept employees of interstate carriei-s who are thus engaged in inter- 
state commerce. 

Therefore the proposed legislation is class legislation^ which singles 
out from all other employers, whether corporations or individuals, in 
the United States a single class — ^to wit, interstate common carrier 
employers — and attempts to impose a liability upon them not imposed 
upon any other class of employers, whether corporate or noncorpo- 
rate; and, furthermore, the proposed legislation singles out from 
among all of the employees in the United States those only who are 
€n^ged in conducting interstate commerce for interstate employers^ 
This being true, we shall contend that it is beyond the power of Con- 
gress to classify railroads by themselves and enact a statute materially 
modifying the common law against them and in behalf of their em- 
ployees when no similar liability is imposed against other employers 
of labor or on behalf of any other character of employees unless the 
employees to whom the statute is to apply are engaged in extra haz- 
ardous branches of the railroad service, whereby they are exposed 
to dangers which are peculiarly incident to the operation of railroads 
and are not incident to employments other than railroad employ- 
ments. 

In other words, our argument is that any classification by statute 
embracing exclusively one class of employees, while other classes of 
employees are left subject to the rules of the common law, in order 
not to violate the fifth amendment to the Constitution of the United 
StateSj which provides, among other things, that " No person shall be 
* * * deprived of life, liberty, or property without due process 
of law * * * " can not be upheld, unless, as was said by the Su- 
preme Court of the United States in G. C. & S. F. E. Co. v. Ellis 
• (165 U. S., 150), the basis of the attempted classification rests " upon 
some difference which bears a reasonable and just relation to the act 
in respect to which the classification is proposed,'' and is not made ar- 
bitrary and without such basis. 

It said further in the Ellis case : 

It is apparent that the mere fact of clasvsiiicatioii is not suflicieiit to relieve a 
statute from the reach of the equality clause of the fourteenth amendment, and 
that in all cases it must appear not only that the classification lias been made^ 
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but also that it is one based upon some reasonable jjjroimd — some difference 
which beai's a just and proper relation to the attemi>ted classification and is not 
a mere arbitrary selection. 

In the Ellis cane the Suj)reine Court of the United States declared 
a State statute void which arbitrarily classified railroad companies 
exclusively, because the statute violated the fourteenth amendment to 
the Constitution of the United States. But the same restraint is im- 
posed upon Congress hj the fifth amendment to the Constitution of 
the United States as is imposed on the States hj the fourteenth 
amendment, as is now too well settled to admit of dispute. 

Again, in Cotting /'. Kansas City Stock Yards Company, etc. (183 
U. S., 79), the Supreme Court of the United States held that a statute 
of Kansas violated the fourteenth amendment to the Constitution of 
the United States in that it applied to the Kansas City Stock Yard^ 
Company but did not apply to other companies or corporations en- 
gaged in like business in Kansas. 

The Supreme Court of the United States, in the opinion in the 
Cotting case, quoted approvingly from the supreme court of Kan- 
sas in State v, Haun (61 Kansas, 146), where a statute of that State, 
which provided for payment of laborers in money, etc., was held un- 
constitutional on the ground that it was obnoxious to the fourt^^nth 
amendment to the Constitution of the United States, as follows: 

Everyone has a right to demand that he be governed by general rules, and a 
special statute which, without his consent, singles his cast* out as one to be reg- 
ulated by a dilTerent hiw from that which is applied in all similar cases, would 
not be legitimate legislation, but would be such an arbitrary mandate as Is not 
within the province of free governments. Those who make the laws "are to 
govern by promulgated, established laws, not to be varied in particular cases, 
but to have one rule for rich and poor, for the favorite at court and the coun- 
tryman at plow." This is a maxim in constitutional law and by it we may test 
the authority and binding force of legislative enactments. 

In Connelly r. Union Sewer Pipe Company (184 U. S., 540), the 
antitrust statute of Illinois (1898) was held to be unconstitutional 
because it violated the fourteenth amendment to the Constitution of 
the United States. The statute contained a section exempting from 
its operation agricultural products or live stock while in the hands 
of the producer or raiser. 

The Supreme Court said: 

The difficulty is not met by saying that, generally speaking, the State, w'hen 
enacting laws, may, in its discretion, make a classification of persons, firms,. 
corporations, and associations in order to subserve public objects. For this 
court has held that classiticatiou "must always rest upon some difference 
which bears a reasonable and just relation to the act in ros])ect to which the 
classiticatiou is jjroposcd nnd can nt»ver be made arbitrarily and without any 
such basis. * * * Hnt arbitrary schn'tion can never be justified by calling it 
classification. The equal protection demanded by the fourteenth amendment 
forbids this. * * * Xo duty rests more impei-atively upon the courts than 
the enforcement of those constitutional provisions intended to secure that 
equality of rights which is the foundatioii of free government. * * * It 
is apparent that the mere fact of classification is not sufficient to relieve a 
statute from the reach of the equality clause of the fourteenth amendment, and 
that in all cases it must ap])ear not only that a classification has been made, 
but also that it is one based upon soin(^ reasonable ground — some difference 
which bears a just and proper relation to the attenipte<l classification and is not 
a mere arbitrary selection." 

Ill Adair /'. United States, decided by the Supreme Court of the 

United States January 27, 1908, the court held section 10 of the act 

of Congress of June h 1898, unconstitutioival aivd NO\d. By that sec- 
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tion Congress attempted to make it a misdemeanor against the United 
States for an employer or its bflScer or agent, among other things, to 
threaten any employee with loss of employment, or unjustly discrimi- 
nate against any employee because of his membership m a labor 
organization. During the course of the opinion of the court, de- 
livered by Mr. Justice Harlan, it was said : 

It may be observed, in passing, that while that section makes it a crime 
against the United States to unjustly discriminate against an employee of an 
interstate carrier because of his being a member of a labor organization, it does 
not nuike it a crime to unjustly discriminate against an employee of the carrier 
because of his not being a member of such organization. 

And again : 

The first inquiry is whether the part of the tenth section of the act of 18&8 
upon which the first count of the indictment was based is repugnant to the 
fifth amendment of the Ck)nstitution, declaring that no x)erson shall be depHved 
of liberty or proi)ert3' without due process of law. In our opinion, that section 
in the particular mentioned is an invasion of the personal liberty, as well as of 
the right of property, guaranteed by that amendment. 

And again : 

We need scarcely repeat what this court has more than once said — that the 
lK>wer to regulate interstate commerce, great and paramount as that power is^ 
can not be exerted in violation of any fundamental right secured by other 
provisions of the Constitution. Gibbons v. Ogden (9 Wheat. 1, 196; Ix)ttery 
Case, 188 U. S. 321, 353). 

While the exact question for which we are here contending has not 
been adjudicated by the Supreme Court of the United States, for the 
reason that that court has not yet been called upon to decide the ques- 
tion, its decision in Howard v. I. C. E. Co., etc., decided January 6, 
1907, whereby the employers' liability act of July 11, 1906, was held 
unconstitutional, having been decided on another ground, we ear- 
nestly insist that any statute of the character of the bills now pending 
in Congress above referred to, in order to withstand the fiftli amende 
ment to the Constitution of the United Statas, must be limited by its 
terms or construed by the courts as embracing only those interstate 
employees of interstate carriers as are engaged in extra hazardous em- 
ployments, i. e., in those employments where the employees are exposed 
to Gangers peculiar to railroading, those occasioned by the movements 
of engines, cars, and trains on tracks, or directly connected therewith, 
just as State statutes of similar import have oeen construed by the 
courts of last resort of the States enacting the statutes, in order that 
such statutes should not violate the fourteenth amendment to the Con- 
stitution of the United States. 

The earliest of the State statutes which attempted to modify and* 
alter the common law rule of fellow-servants, so far as we are advised, 
was a statute of Iowa enacted in 1802, and which will be found in the 
Iowa code of 1873, section 1707. That statute read as follows : 

Every corporation operating a railway shall be liable for all damages sus- 
tained by any person, including employees of such corporation, in conse(iuence 
of the neglect of agents, or of any misamnagement of the engineers or other 
employees of the corporation, and in consequence of the willful wrongs, whether 
of commission or of omission, of such agents, engineers, or other employees, 
when such wrongs are in any manner connected with use and operation of any 
railway on or about which they shall be employed, and no contract which re- 
stricts such liability shall be legal or binding. 
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The supreme court of Iowa, in order to hold the statute just cjuoted 
constitutional, has held that it applied only to dangers peculiar to 
railroading, those occasioned by the movements of engines, cars, and 
machinery on tracks or directly connected therewith. Akeson v. E. 
Co. (75N. W., 676). 

During the course of that opinion, this language was used: 

The peculiarity of the railroad business which distinguishes it from any other 
is the movement of vehicles or machinery of great weight on the track by steam 
or other power, and the dangers incident to such movements are those the 
statute was intended to guard against. If, then, the injury is received by an 
employee whose worli exposes him to the hazards of moving trains, cars, engine, 
or machinery on the track and is caused by the negligence of a coemployee in 
the actual movement thereof or in any manner directly connected therewith, the 
statute applies and recovery may be had. Beyond this the statute affords no 
protection. The purpose of the law makers was evidently not to niake men, 
because employed by railroad companies, favorites of the law, but to afford pro- 
tection owing to the peculiar hazards of their situation. 

In the Akeson case the supreme court of Iowa held that the statute 
did not apply in favor of a person employed to coal engines from 
coal cars alongside of the engine, by carrying coal from the car to the 
tender in wheelbarrows, over planks laid as a footway from the car 
to the tender, and who was injured by the negligence of a coservant 
in removing a plank over which the wheelbarrows were operated be- 
tween the coal car and the engine tender. 

In Luce v, E. Co. (67 Iowa, 75 ; 24 N. W., 600) the plaintiff was em- 
ployed in the coal house of a railroad company, and while hoisting 
coal for the purpose of coaling an engine was struck by the cra'ne by 
which the coal was hoisted, owing to the negligence of a coservant. 
It was held that the statute did not apply, the court saying : 

The danger arising from the use of the crane does not appear to have been 
greater or less by the fact that it was used loading a railroad car, nor does it 
appear that the plaintiff while engaged in his duty was exposed to any danger 
from the operation of the road. 

To the same effect, see Stroble v, E. Co. (70 Iowa, 555; 31 N. W., 
63) ; Eeddington v. C. M. & S. P. E. Co. (78 N. W., 800) ; Foley v, 
Chicago, etc. E. Co. (64 Iowa, 644; 21 N. W., 124), in the latter of 
which cases the supreme court of Iowa denied a recovery to a car re- 
pairer for injuries received while repairing a car on a sidetrack, by 
reason of the alleged negligence of a coemployee in failing to block 
the wheels of the car. Foley was injured hj a movement of the car 
while he was under it engaged in repairing it. In the opinion in the 
Foley case, the supreme court of Iowa declared that with the single 
exception of Deppe v, E. Co. (33 Iowa, 52), in which a recovery was 
allowed to an employee while shoveling earth onto flat cars, by the 
caving in of a bank of earth, that all of the occasions on which that 
court had held railroad companies liable under the statute were those 
where the injury was received by the movement of cars or engines 
upon the track. 

The employers' liability act of Minnesota (chap. 13. Gen. Laws 
1887) declares: 

Every railroad corporation owning or operating a railroad in this State shall 
be liable for all damages sustained by any agent or servant thereof, by reason 
of the negligence of any other agent or servant thereof, without contributory 
negligence on his part, when sustained within this State; and no contract, rule, 
or regulation betw^een such corporation and any agent or servant shall impair 
or diminish such liability : Provided, That nothing in this act shall be so con- 
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strued as to render any railroad company liable for damages sustained by any 
employee, agent, or servant while engaged in the construction of a new road or 
any part thereof not open to public travel or use. 

The supreme court of Minnesota, in Lavallee v. St. P. M. & M. E. 
Co. (40 Minn., 249 ; 41 N. W., 974) ; Johnson v. St. P. & D. E. Co. (43 
Minn., 222; 45 N. W., 156; 8 L. E. A., 419), and in Jemming v. Great 
Northern Ey. Co. (104 N. W., 1079), and in other cases, has con- 
strued the Minnesota statute as applying only to those employees of 
railroads who are engaged in the operation of railroads. 

In the Lavallee case the opinion of the court, by Chief Justice Gil- 
fillan, does not show the precise nature of Lavallee's employment. The 
opinion does say, however, that he and the persons through whose 
negligence he received the injury from which he died were fellow- 
servants. The court, after stating that the question for decision was 
whether the Minnesota statute includes all employees, agents, and 
servants of a railroad corporation, without regard to the character of 
the business in which they were employed, declared that while taken 
literally the statute did so, that it was evident that the statute could 
not be taken literally. After referring to the decisions of the courts of 
last resort of some of the other States which had enacted similar 
statutes, and quoting approvingly from E. Co. v, Mackey (127 U. S., 
205), w^here the character of the employee injured was such that no 
question could be made that he came within the operation of the 
Kansas statute, if it was to be given any effect whatever, and after 
discussing the power of legislatures to classify subjects of legislation, 
said respecting the Minnesota statute: 

Applying tbis test, it is impossible to iivoid tbe coneliisiou tbat tbe statute, if 
construed as appellant claims it ougbt to be, would be class legislation, not ap- 
plying upon the same terms to all in the same situation, nor having any appar- 
ent natural reason for any distinction. 

The frecluency and magnitude of the dangers to which those employed in 
operating railroads are exposed; the difficulty, sometimes impossibility, of es- 
caping from them with any amount of care, when they come; the fact that a 
great number of men are employed, cooperating in the same work, so that no 
one of them can know all the others, their competency, skill, and care, so that 
he may be said to voluntarily assume the risk arising from the want of skill or 
care by any one of the number — are a sufficient reason for applying a rule of 
liability on the r)art of the employer to the employee so employed different from 
that ordinarily applied between master and servant. But no just reason can be 
suggested why such difference should be founded, not on the character of the 
employment, nor of the danger to which those employed are exposed, but on the 
character only of the employer. We can see why the employers' liability should 
be greater when the business is that of operating a railroad, but can not see 
why one individual or corporation should be held to a rule of liability different 
from that applied to another, when the employment and its hazards are precisely 
the same. We can not illustrate this better than by using an illustration em- 
proyed by the supreme court of Iowa in Deppe v. Railroad Company (3G Iowa, 
62) : " Suppose a railroad company employ several persons to cut the timber on 
its right of way where it is al)out to extend its road and the landowner employs 
a like number of persons to cut the timber on a strip of equal length alongside 
such right of way. If one of each set of employees shall be injured by the 
negligence of a coemployee, and the railroad employee can under the statute 
maintain an action against his employer and the other can not, then it is clear 
that the law does not apply upon the same terms to all in the same situation." 
The legislature might intend to make such a difference, but it would reipiire un- 
mistakable terms to make us think so. We do not find such to be the character 
of the terms used in this statute. That language is rather indicative that it was 
intended to confine its operation to the case of employees engaged in operating a 
railroad, and necessarily exposed to the hazards attending that business, and 
not to take in the case of all employees of a railroad company, without regard 
to the kind of work in which they are engaged. 
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In the Johnson case, supra, a crew of men, of which the plaintiff 
was one, was engaged in repairing a bridge on defendant's railroad, 
and in performing the work it was necessary to leave the draw partly 
open. Through tne negligence of one of the crew, the draw was left 
unfastened, and was blown shut by the wind, and injured plaintiff 
while at work between the stationary part of the bridge and the draw. 
It was held that the Minnesota statute, supra, did not apply, and that 
the railroad company was not liable to Johnson. In the course of the 
opinion, after reierring to the fact that in the Lavallee case the court 
had held that the statute applied only to the peculiar hazards due to 
the use and operation of railroads, that it must be construed as de- 
signed exclusively for the benefit of those who are, in the course of 
their employment, exposed to such hazards, and whose injuries are 
caused by them, the court said : 

And the more we consider the question the more we are confirmed in the 
opinion that it is only when construed as subject to some such limitation that 
the statute can be sustained as a valid law. As was said in the case referred 
to, to avoid the imputation of "class" legislation the classification, in cases of 
special legislation, must be made upon some apparent natural reason, some reason 
suggested by necessity, by such a difference in the situatioti and ciiTuni stances 
of the subjects placed in different classes as suggests the necessity or pro- 
priety of different legislation with respect to them. If a distinction is to be 
made as to the liability of employers to their employees, it must be based upon 
a difference in the nature of the employment, and not of the employers. One 
rule of liability can not be established for railway companies merely as such 
and another rule for other employers, under like circumstances and conditions, 
unless upon the theory suggested in Railway Co. v. Macl?ey (127 IJ. S., 205; 8 
Sup. Ct. Rep., 1161), that the State may "prescribe the liabilities under which 
corporations created by its laws shall conduct their business in the future, 
where no limitation is placed upon its power in this respect by their charters," 
a proposition which, as thus broadly stated, that court, in view of its later 
utterances, could hardly have intended to announce. Indeed, the i>articular 
question now under consideration was not before the court, and, presumably, 
was not in mind. Neither would it relieve the act from the imputation of 
class legislation that it applies alike to all railroads. It has been sometimes 
loosely stated that special legislation is not class *' if all persons brought under 
its influence are treated alike under the same conditions." But this is only half 
the truth. Not only must it treat alike under the sjime conditions all who are 
brought ** within its influence," but in its classification it must bring within 
its influence all who are under the same conditions. Therefore, if a dtstlnc- 
tlon is to be made between railway corporations and other employers as 
respects their liability to their employees, it must be based ui)on some differ- 
ence in the nature of the employment, and can only extend to cases where 
such difference exists. Hence most courts, as notably in Iowa and Kansas, 
have held that similar statutes, although general in their terms, embrace only 
** the peculiar hazards of railroading." 

But when we come to examine the adjudicated cases we confess we are un- 
able to discover any definite, consistent, or logical rule which the courts have 
applied in determining whether, upon the facts of a particular case, it fell 
within or without the statute. In some cases it has been held that the statute 
applied because the duty of the employees required them to ride upon the cars 
to the place of work, although the injury was not sustained while thus riding 
and was not caused by or in any manner connected with the operation of the 
road. Such a position seems to us wholly illogical. Other cases have been 
held within the statute because the work being performed was necessary to 
the use and operation of the road, although the injury sustained was not caused 
by or connected with such use and oi)eration. This, we think, is equally illogi- 
cal. In fact, the proposition is so broad and indefinite as to bring within the 
act all employees, regardless of the nature of their employment; for the work 
of all, even clerks in office, is, in a sense, necessary to the use and operation 
of the road. Therefore, after mature consideration, our conclusion is that, 
if any limitation is to be placed by the courts upon the application of this 
statute (and on constitutional grounds there must be), the only one which will 
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furnish any definite or logical rule is to hold that it only applies to those em- 
ployees who are exposed to the peculiar hazards incident to the use and opera- 
tion of railroads, and whose injuries are the result of such dangers. We do not 
mean to say that there may not be reasons suggested by some differences in the 
nature of the employment which would warrant the legislature in placing some 
other hazards within the provisions of such a law ; but if the courts should at- 
tempt to impose upon the general language of this statute any other limitation 
than the one suggested, they would be all at sea, without either rudder or com- 
pass. Applying the test suggested, it is plain that plaintiff's case is not within 
the provisions of the act. ♦ ♦ ♦ As suggested by counsel for defendant, 
suppose there had been a wagon bridge over the St. Louis River alongside of 
this railroad bridge and one of a crew engaged in repairing it had been injured 
under like circumstances. He could not have recovered from his employer. Yet 
the actual situation, both as to the nature of the employment and the cause of 
the injury, would have been the same in either case. 

In Jemming v. Great Northern E. Co. (104 N. W. 1079), decided 
by the supreme court of Minnesota November 24, 1905, the plaintiff 
was injured while in the employ of the defendant railway company 
as a pitman, being one of a crew of 9 men, consisting of an ejigineer, 
a crane man, a fireman, 2 jackmen, and 4 pitmen, who were operating^ 
a steam shovel in a gravel pit operated by the railway company, and 
was injured by the negligent manner in which the engineer caused 
the bucket to swing from the ballast car into the pit. Jemming^ 
sought a recovery under the Minnesota statute above quoted, but the 
supreme court of Minnesota held that the statute did not apply, for 
the reason that plaintiff and the fellow-servant by whose negligence 
he was injured were not engaged in operating a railway at the time 
of the accident, and that Jemming was precluded from recovering 
because on common law principles the servant whose negligence caused 
the injury was his fellow-servant. The court quoted approvingly 
from the Lavallee and Johnson cases, supra, and said of them : 

The rule, as thus established, that the statute includes only the class of 
servants exposed to injury by the dangers peculiar to the use and operation of 
railroads has never since been departed from by this court. (Citing many 
cases.) 

The Minnesota statute was before the Supreme Court of the United 
States in Minnesota Iron Co. v. Kline. (199 U. S., 593.) In that case 
the supreme court of Minnesota adjudged that Kline came within the 
operation of the statute. The Supreme Court referred to the fact 
that the Minnesota court had held that the act was confined to the 
dangers peculiar to railroads and did not discriminate against rail- 
road companies merely as such, and held that, inasmuch as the statute 
as thus interpreted was not within the prohibition of the fourteenth 
amendment, the court would not int-erfere with the construction put 
upon the statute by the supreme court of Minnesota. The Supreme 
Court of the Unied States declared in that case: 

Of course there is no objection to lej^nslation l)einjr confined to a peculiar and 
well-defined class of perils. 

In M. K. & T. R. R. Co. y. Medaris (60 Kans., 151, 55 Pac, 875), 
brought under the fellow-servant statute of Kansas of 1874 (Laws 
1874, chap. 93, sec. 1), the supreme court of Kansas held that the 
statute did not apply. He was employed in setting a curbin<r around 
an office building and depot of the railroad company at Parsons, 
Kans. The curbstones had been prepared elsewhere and shipped to 
Parsons and unloaded near the building around which they were to 
be placed. The men employed to set the curbing dug a ditch.^ and 
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several of the curbstones were brought up and left on the side of the 
ditch, ready to be placed. While setting a curbstone, another one 
which had been left standing unsupported on the edge of the ditch 
was upset and fell upon the leg of Medaris, causing a permanent 
injury. In reversing a judgment obtained by him in the trial court, 
the supreme court of Kansas said : 

(Whether Medaris is entitled to the benefit of this law dei)eiKls upon the 
character of the work in which he was engaged, and not on the mere fact that 
he was an employee of a railroad company. The validity of the law has been 
sustained as against the charge that it was class legislation, on the gronnd that 
the hazardous character of the business of operating a railroad justified the 
passage of a law for the protection of those engaged in that service.) The 
rule of liability applied under the statute is different from that which ordinarily 
applies between master and servant ; but this difference is founded on the haz- 
ardous character of the service and is not Intended as a discrimination between 
employers. The statute would certainly be open to objection if a different rule 
of liability was applied to a railroad company than is applied to other em- 
ployers under like circumstances and conditions. The hazards incident to the 
use and f)peration of railroads is a natural and reasonable classification, which 
justifies the exceptional legislation: for if the statute was not given that in- 
terpretation, and limited in its operation to the protection of those engaged in 
the hazardous service, it could not be uphold. 

And again: 

Here, however, the service which Medaris was performing did not expose him 
to the hazards peculiar to the business of using and operating a railroad. He 
was not at work on a railroad, and his injury was not caused by the operation 
of a railroad or the use of any railroad appliance. It is true there were rail- 
road tracks near the place where he was at work, but no train was passing or 
near to the place where Medaris was at work at the time the injury was in- 
flicted. It is true, also, that he was at work for a railroad company and upon 
the land of a railroad company, but this does not entitle him to the benefits 
of the act. He can only recover by showing that the service in which he was 
engaged exposed him to the peculiar perils incident to the operation of a 
railroad. As the jury specially found, the work in which he was engaged 
involved no more risk or hazard than it would if the same work was being 
done for an individual at the same time and place. The benefits of the act can 
no more be claimed by him than they could by the carpenter who laid the 
floor in the office building or nailed the shingles on its roof. No stronger claim 
could be made for him than could for a person injured whUe hauling the rock 
from the quarry to the place where the curbing was to be set. As was held by 
the supreme court of Minnesota, one rule of liability can not be established for 
a railroad company as such and another for other employers under like cir- 
cumstances and conditions. To avoid the imputation of class legislation, the 
distinction must be based upon a difference in the nature of the employment. 
" But no just reason can be suggested why such difference should be founded, 
not on the character of the employment, nor on the dangers to which those 
employed are exposed, but on the character only of the employer. We can see 
why the employer's liability should be greater when the business is that of 
operating a railroad, but can not see why one individual or corporation should 
be held to a rule, of liability different from that applied to another when the 
" employment and its hazards are i)recisely the sjmie." Lavallee i\ Railway 
Co. (40 Minn., 249; 41 N. W., 074). See, also, .Johnson t\ Ry. Co. (Minn., 45 
N. W., 150) ; Deppe v. Railroad Co. (36 Iowa, 52) ; Stroble v, Ry. Co. (70 Iowa, 
555; 31 N. W., 03). It is diflicult to see how the validity of the law can.be 
sustained unless it is interpreted, as was stated in Ry. Co. v. Haley, supra, to 
" embrace only those persons more or less exposed to the hazards of the busi- 
ness of railroading." We feel compelled to hold that the plaintiff below was 
not engaged in that kind of service when the injury was inflicted, and, there- 
fore, that no liability against the company, under the statute, arises in his 
favor. 

The Kansas statute was before the Supreme Court of the United 
States in Missouri Pac. Ry. Co. v. Mackey (127 U. S., 205). 
JVIackej was a locomotive fireman on one of the engines of the rail- 
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road company and was injured in a negligent collision caused by the 
engineer of another engine. If the statute was to be given any force 
whatever, it was bound to be applied in favor of Mackey, because he 
was unquestionably engaged in a hazardous branch of the railroad 
service. The Supreme Court of the United States construed the 
statute in the light of the facts of that case, and held that it did not 
violate the fourteenth amendment to the Constitution of the United 
States. During the course of its opinion the court used this language : 

But the hazardous character of the business of operating a railway would 
seem to call for special legislation with respect to railroad cori)orations, having 
for its object the protection of their employees, as well as the safety of the- 
public. 

The statute was again before the Supreme Court of the United 
States in Railroad Co. v. Pontius (154 U. S., 209), and the court 
met the argument made on behalf of the railroad company that 
Pontius, a bridge builder, was not entitled to the benefits of the 
statute because it only applied to employees exposed to peculiar 
hazards incident to the use and operation of a railroad, by saying : 

But the ditficulty with this argument is that the State supreme court found 
upon the facts that, although the i)laintifif*s general employment was that of a 
bridge carpenter, he was engaged at the time the accident occurred not in 
building a bridge, but in loading timbers on a car for transportation over the 
line of defendant's road; and Missouri Pac. Co. v. Haley (25 Kans., 35), Union 
Pacific Ry. Co. t\ Harris (33 Kans., 416), and Atchison, Topeka &c. R. Co. v^ 
Koehler (37 Kansas, 463), were cited, in which cases it was held that a person 
employed upon a construction train to carry water with the men working with 
the train, and to gather up tools and put them in the caboose or tool car, a 
section man employed by a railroad company to repair its roadbed, and to- 
take up old rails out of its track and put in new ones, and a person injured 
while loading rails on a car to be taken to other portions of the company's 
road were all within the provisions of the act in question ; and the court said ; 
" In this case the plaintiff was injured while on a car assisting in loading 
timbers to be transported over the defendant's road to some other point. The 
mere fact that the plaintiff's regular employment was as a bridge carpenter does 
not affect the case, nor does it matter that the road was newly constructed,, 
nor whether it was in regular operation or not. The injury happened to the 
plaintiff while he was engaged in labor directly connected with the operation 
of the road, and the statute applies, even though it should be given the con-^ 
struction counsel places on it." 

In 1893 the supreme court of Indiana enacted an employers' lia- 
bility statute (sec. 7083, Burns' Ann. St., 1901), which provided that 
every railroad or other corporation, except municipal, operating in 
that State should be liable for damages for personal injury suffered 
by any employee while in its service, the employee so engaged being 
in the exercise of due care and diligence in the cases enumerated in 
the statute. 

In So. Ind. Ry. Co. v. Harrell (68 N. E., 262) the railway com- 
pany was engaged in the construction of a railroad bridge over White 
river. A heavy stone was being lifted by a derrick. Three of Har- 
rell's colaborers were holding the stone awaj^ from the railroad track 
by means of a rope, after the stone was raised above the course on 
which it rested. Two of the men let go the rope, and the third, being 
unable to hold the stone by himself, also abandoned the rope and 
sought a place of safety. The boom then swung around, and the 
chain which held the suspended stone caught on the running board 
of the pile driver. This caused the stone to swing east, and as it 
swung back it struck appellee, crushing one of his feet and m\\3j:\rL^ 
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the other. He sought a recovery under the Indiana statute, but the 
supreme court of that State held that as to him the statute was no 
broader than tlie conmion law and that he was not entitled to recover 
-either by virtue of the statute or the common law. 

In I. & G. R. Co. V. Foreman (69 N. E., 669) the plaintiff, an em- 
ployee of the railroad company, engaged in the construction of a 
track, was injured while being transported to his home in the work 
car of the company by reason of the negligence of the employees 
of another train, whereby there was a collision between that train 
and the work train. The court denied Foreman a right to recover, 
either under the Indiana statute or at common law, for the reason 
that he was injured by the negligence of a fellow-servant. 

In P. C. C. & St. L. Ry. Co. v. Lightheiser (78 N. E., 1033), in 
affirming a judgment recovered by an engineer under the statute and 
in discussing the former decisions of the court construing the statute 
of that State, the supreme court of Indiana said of them : 

The classification of railroads by themselves was held proi)er iu the cases 
above cited on accouut of the danjjceroiis and hazardous character of the busi- 
ness of oi)eratinj; railroads. This chissification is based not on the difference 
in employers, but upon a difference in the nature of the employment. (Indian- 
apolis, etc., Ry. Co. v. Houlihan, 157 Ind., 494, 501 ; 60 N. E., 943 ; 54 L. R. A., 
787.) Under the decisions cited, the character of the employers is not a con- 
trolling factor. The statute is to be given at least a reasonable interpretation, 
one that will carry into effect the legislative intent. As we have shown, the 
basis of the classification of railroads l)y themselves was the hazardous and 
dangerous character of the employment of operating railroads, and this does 
not depend upon whether railroads are operated by corporations or by one or 
more persons. ♦ ♦ * The spirit and i)urpose of the statute must be looked 
to in interpreting the statute in controversy. As we have seen, the spirit and 
pun^ose of the employers' liability act of this State, so far as railroads are 
concerned, was the protection of employees engaged in the dangerous and haz- 
ardous work of ojierating railroads in this State, and we hold that it applies 
to every corporation, company, copartnership, or person engaged in the dan- 
gerous and hazardous l)usiness of operating a railroad, and their employees 
who are engaged in such dangerous and hazardous work. 

In Bedford Quarries Co. v. Bough (80 N. E., 529), decided March 
1, 1907, the court held that the statute, in so far as it applied to other 
corporations than railroad companies, violated the fourteenth amend- 
ment to the Constitution of the United States as imposing on cor- 
porate employers burdens not imposed on individuals and partner- 
ships. Bough was an employee of a quarry company and was em- 
braced by the terms of the statute. During the course of the opinion 
the court used this language : 

It is urged by appellant that said employers' liability act, except as ap- 
plied to railroads, is in violation of the fourteenth amendment of the CJonstitu- 
tion of the United States, and therefore void, for the reason that It imposes 
burdens upon private corporation employers that are not imposed on Individuals 
and copartnership employers in the same business under the same cir- 
cumstances and conditions, and gives a right of action to the employees 
of private corporations that is not granted to the employees of individuals and 
corporations under like conditions. Appellee insists that the legislature has 
the power of classification for legislative purposes, and that the classification 
in said act was proper. The legislature may make a classification for legis- 
lative purposes, but it must have some reasonable basis upon which to stand. 
It is evident that differences which would serve for a classification for some 
purposes would furnish no reason for a classification for legislative purposes. 
Such legislation must not only operate equally upon all within the class, but 
the classification must furnish a reason for and justify the making of the 
class; that is, the reason for the classification must inhere in the subject- 
matter and rest upon some reason which is natural and substantial and not 
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artificial. Not only must the classification treat all brought uuder its Influ- 
ence alike, under the same conditions, but it must embrace all of the class to 
which it is naturally related. Neither mere isolation nor mere arbitrai^y 
selection is i)roi)er classification. 

And again: 

While the employers' liability act, so far as it affects private corporations, 
applies to all within the class named therein, it does not include all of the class 
to which it is naturally related. Employees of individuals and copartnerships 
are excluded from the benefits of its provisions. It gives a right of action to an 
employee for injuries received while in the service of a i)rivate corporation In 
certain cases, but denies the employees of an individual or copartnership en- 
gaged in the same business a right of action for an injury arising from the 
same cause and under the same conditions. It imposes new burdens on private 
corporations, while natural persons carrying on a like business and uijder like 
circumstances and conditions are left without any such burden. The right of 
action is made to depend u|)on the character of the employer, and not upon the 
character of the employment. 

The opinion then goes on to quote from Ballard v. Miss. Oil Com- 
pany (81 Miss., 507; 34 So., 533; 95 Am. St. Eep., 476; 62 L. E. A., 
407), and which decided that a similar statute of Mississippi was un- 
constitutional, quoted the Minnesota statutes, and from the Lavallee, 
Johnson, Kline, and Jemming cases, supra; the Iowa statute; and 
from the Akeson case, supra ; the Lightheiser case, and TuUis v. L. E. 
and W. E. Co. (175 U. S., 348) ; Connelly v. Union Sewer Pipe Co. 
(184 U. S., 540, supra), and then used this language: 

In view of this, everyone must realize that there is a reasonable ground for 
the essential idea of the employers' liability legislation ; but the fact must not 
be forgotten that the small industry still exists, and that under the convenient 
form of corporate capacity men still carry on industrial undertakings which 
are in no essential particular different from those which are carried on by co- 
partnerships and individuals. It is this fact which makes a classification on the 
basis of the character of the employer inherently vicious. True, the corporation, 
under our laws and industrial system, has in it the seeds of tremendous growth ; 
but, as the real evil can be reached by a classification which goes to those ele- 
ments which, to some extent, have removed the reason for the coservant rule, 
thete is not even a color of an excuse for imposing burdens on the corporate 
employer, while its competitor, a natural person, who is carrying on under the 
same conditions like business, is left without any such burden. If said corpora- 
tions, as such, are to have legislative burdens put upon them, as by the law In 
controversy, when all who ought to be put in their class should be included, or, 
if this appears to the legislative mind as improper owing to differences in the 
character of employments, then legislation should have for its basis a classifica- 
tion which rests on such differences in the various employments as would make 
a distinction between them appear to be warranted. 

In the TuUis case (175 U. S., 348), while it does not appear from 
the opinion of the Supreme Court that TuUis was engaged m an extra- 
hazardous branch of railroad service, it does appear in the report of 
the case as decided by the United States circuit court of appeals for the 
seventh circuit (105 Fed., 554) that TuUis was employed as a freight- 
train brakeman, and was injured while so employed, and while riding 
in the cupola of a caboose, and that he was injured by the negligence 
of the engineer of a pusher engine which was to push TuUis's train 
over a steep part of the railroad, and which engine so violently collided 
with thiB caboose as to throw it from the track. 

In P. C. C. and St. L. E. Co. v, Montgomery (152 Ind., 1), referred 
to in the opinion of the Supreme Court in the TuUis case, the injured 
employee was a freight brakeman, and was injured while making a 
coupling between two cars, by the negligence of the engineer in revers- 
ing his engine without a signal. Therefore thare. \% \\a^3eis\^xsv^is^si. 
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TuUis case, nor in the Montgomery case, the construction of the Indi- 
ana statute in which latter case was accepted by the Supreme Court of 
the United States in the TuUis case, in conflict with our contention 
that it has been definitely decided by the supreme court of Indiana 
that in order to be constitutionally applied the statute must be limited 
to those railroad employments which are extra hazardous — the right 
of action must be made to depend upon the character of the employ- 
ment and not upon the character of the employer. 

There can, of course, be no question that as to intrastate employees 
of interstate carriers, or intrastate carriers, the power of the State 
legislatures to enact employer-liability statutes is quite as plenary as 
the power of Congress to enact a similar statute applicable to em- 
ployees of interstate carriers where such employees are themselves en- 
gaged in interstate commerce, and no good reason occurs to me why 
the interpretation put by the courts of last resort of the States to 
which we have reierred upon employers' liability statutes of those 
States is not equally applicable to the proposed Congressional legisla- 
tion on this subject. If there is to be a modification by Congress of 
the common-law doctrine of fellow-servants and assumed risks as that 
doctrine has been declared by the courts of the United States, it seems 
to me that both upon constitutional grounds, as well as in conMnon 
fairness, the beneficiaries of such legislation should be limited to em- 
ployees engaged in interstate commerce for interstate carriers who are 
exposed to hazards and perils peculiarly incident to railroad opera- 
tion ; that is to say, to the employees engaged in train operation and 
train service upon trains. 

While it must be conceded that all or most of the State employer 
liability statutes have, by their terms, been broader than my sugges- 
tion as to the limitations to be put by Congress upon any employers^ 
liability statute enacted by it, and while some of the State courts in 
some cases have construed the State statutes as extending to some 
other classes of employees than to those actually engaged upon trains 
in train operation and train service, it seems to me that the trend of 
the decisions of the courts of last resort of the States to which we 
have referred is more and more in the direction of restricting the 
application of such statutes to employees engaged in train operation, 
and that no legislation or judicial construction which goes beyond 
that can be justified by the States under the fourteenth amendment 
or by Congress under the fifth amendment to the Constitution of the 
United States. 

Mr. Alois B. Browne. Mr. Chairman, a brief has reached us from 
one of the counsel of the Kansas City Southern Railroad, and I 
would like to hand it to the reporter for insertion in the record. 

Senator Knox. We would like to have it. 

KEASONS AVIIY THE COMPARATIVE NEGLIGENCE BILL SHOULD BE DEFEATED. 

[By F. H. Wood, Assistant Attorney for the Kansas City Southern Railway Company.] 

The following amendment to the prevailing practice in this State 
(Illinois) has been proposed: 

Section 2864a. That iu all actions hereafter brought against any common 

carrier or carriers to recover damages for personal Injury to any person or 

employee, or where such injuries have resulted in death, the fact that the person 

or employee may have been guilty of contributory negligence shall not bar a 
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recovery where bis or her contributory negligence was slight and that of the 
common carrier or carriers was gross in comparison, but damages shall be- 
diminished by the jury in proportion to the amount of negligence attributable 
to such person or employee. All actions of negligence and contributory negli- 
gence shall be for the jury. 

The rule expressed in the proposed amendment is that known as th^ 
comparative negligence doctrine. This doctrine was first asserted 
some fifty years ago by the supreme court of Illinois in Galena Rail- 
road Company v, Jacobs (20 111., 478). The doctrine has since been 
repudiated by the supreme court of that State. Lanark v, Dougherty 
(153 111., 163). 

In the interim the doctrine has been the subject of discussion by 
substantially all of the courts of last resort. In Georgia a modified 
form of the rule would seem to obtain through statutory provisions; 
elsewhere the doctrine has been completely rejected. 

Repudiation of the doctrine has indeed been so thorough that in 
the fifth edition of Sherman & Redfield's Treatise on the Law of 
Negligence, published in 1898, we find the following: 

Although similar expressions (implying a consideration of the rule of com- 
parative negligence) were at one time used by the courts in other States, this 
distinction was not finally accepted anywhere else in America, Great Britain, 
or Ireland. It has now been abolislu'd in Illinois, and therefore we omit the 
discussion of the question, which was given at length in our last edition. 

The courts have considered the doctrine with varying degrees of 
fullness. Some carefully point out its fallacies and impracticabili- 
ties. Others have contented themselves with a simple rejection of 
the doctrine, referring without comment to decisions of those other 
States wherein a more comprehensive treatment is found. But be 
the discussion great or small, the ultimate result in every State and in 
every court has been the same. Such uniformity of judicial opinion 
upon a question of common law is, to say the least, remarkable. The 
same courts, which unite in denying the comparative-negligence rule, 
will be found to differ materially in the manner in which mey j&t the 
rules of negligence to the practical affairs of men. The humanitarian 
doctrine, the last clear chance rule, the sufficiency and effect of 
evidence show a remarkable diversity of opinion among these vari- 
ous courts; yet all unite in condemning the comparative-negligence 
rule as a proper part of the law of the land. To insure such uni- 
formity of judicial conclusion there must be some controlling rule of 
logic, unless it be untrue that the common law consists at the bottom 
of rules of natural justice and common sense logically applied ta 
practical affairs. 

It is the opinion of the writer that the uniform rejection of the 
comparative-negligence doctrine by the courts is bottomed in the 
main upon a union of the following propositions : 

First. Because the comparative-negligence theory is diametrically 
opposed to the doctrine of proximate cause, which imderlies the 
whole body of remedial law, and is the only logical basis upon which 
rights can be protected and wrongs remedied. 

Second. Because the practical administration of such a rule is 
impossible. 

Third. Because its adoption means the virtual submission to the 
jury of every negligence case to be by the jury determined by the 

26795—08 i 
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speculative conjecture, prejudices, or sympathies of its constituent 
members. 

Fourth. Because the original declaration of the rule by the supreme 
court of Illinois was the result either of a misconception of the true 
common-law meaning of the doctrine of proximate cause or inapti- 
tude of expression in defining such meaning, since the true conception 
of that doctrine is suiEcient to do substantial justice between all 
parties in such cases. 

It is assumed that the legislature before modifying the rules gov- 
erning the practical administration of justice will consider whether 
the present rule does substantial justice to litigants and whether the 
proposed rule will increase or decrease any injustice which may be 
found. 

The courts themselves consider precisely the same questions in 
establishing rules of remedial and substantive law. It is because the 
courts have considered the precise questions, which it would seem to 
be the duty of the legislature to consider in a matter of this kind, that 
I take occasion to call attention to the conclusions and reasoning of 
the courts of the various States upon the subject of comparative 
negligence. The doctrine of proximate cause is the foundation of 
the plaintiff's right to recover in all cases. The law of torts is based 
wholly upon this doctrine. 

Sir Frederick Pollock, speaking generally of the principle of lia- 
bility for torts, says, " Liability must be founded on an act which is 
the ' immediate cause ' of harm or of injury to a right." — ^Pollock 
Law of Torts, page 20. 

Nor is the application of the doctrine of proximate cause limited 
to the law of torts. It is the sole foundation of recovery for breach 
of contract. It may, therefore, be said that our entire system of law 
is based upon the doctrine of proximate cause. Such is, in fact, the 
only logical and just basis upon which the property of one may be 
taken and given to another. It is the natural law of compensation 
judicially applied. As well expressed by the supreme court of Cali- 
fornia in Needham v. S. F. & S. J. Ry. Co. (37 Cal., p. 419), in which 
the rule of comparative negligence is rejected : 

A wrongdoer is not an outlaw against whom every man may lift his hand. 
Neither his life, limbs, nor property are held at the mercy of his adversary. 

The present purpose and the only legitimate purpose of remedial 
law is to cast upon the wrongdoer full responsibility for the fruits of 
his wrongdoing. Anything which goes further than this ceases to 
be justice, and becomes tyranny. 

The passage of the proposed bill discards the doctrine of proximate 
cause in all cases in which a carrier is the defendant. Unless it be 
thought that the doctrine of proximate cause is illogical and unjust 
as a general rule, the bill should not be passed. Its passage would 
destroy the symmetry which should exist in the law. It will also 
remove the only logical basis upon which compensation for injury 
can be made. 

Under the rule as proposed all questions of negligence and contrib- 
utory negligence are for the jury, and the jury is to determine under 
the statute not whose negligence caused the injury, but is to apportion 
the negligence of the plamtiff and the defendant. It is principally be- 
cause such a rule rejects the doctrine of proximate cause and creates 



LIABILITY PF COMMON CARRIEBS TO EMPLOYEES. 51 

a liability for injuries, which are not attributable to the negligence 
of the defendant, that the comparative negligence doctrine has beMi 
uniformly discountenanced. Indissolubty united to this consideration 
is the further consideration that it is impossible and impracticable to 
apportion the negligence of parties where it can not be determined 
whose negligence caused the injury. Under the law as it exists in this 
State every debatable case is now presented to the jury. It is only 
when the negligence of the plaintiff is the proximate, and therefore 
the sole immediate cause of the injury, that the court may withdraw 
the case from the jury's consideration. Not only that, but if the facts 
are such that some men would say that the plaintiff's actions were 
not those of a prudent man, while others might reasonably say the 
opposite, the case goes to the jury for consideration. Only clear and 
extreme cases are noAy bevond the province of the jury. To enlarge 
the class by making it the duty of the jury not only to determine 
whose negligence caused the injury, but to determine whose negli- 
gence was the greater, and then to require a finding in favor of the 
plaintiff if his negligence was in the opinion of the jury less than 
that of the defendant, although plaintiii's negligence may have been 
the immediate cause of the accident, is to enlarge the province of the 
jury beyond reason, and to create additional verdicts as the result of 
the conjecture, passion, and prejudice. The apportionment of negli- 
gence by jury or court is not practical ; as stated by Judge Thompson 
in the St. Louis court of appeals in Welch v. McAllister (13 Mo. App., 
89), wherein that court holds that the doctrine of comparative negli- 
gence should not be the rule in Missouri, " the law has no scales with 
which to determine the comparative fault of the parties." 

Without further argument the writer submits the following ex- 
pressions of judicial opinion as indicating that in the minds of 
trained jurists the country over the doctrine of comparative negli- 
gence is illogical, impractical, and unjust. 

In East Tennessee V. & G. Ey. Co. v. Aiken (14 S. W., 1082) the 
supreme court of Tennessee said : 

These objections to the charge are both well taken. It has been repeatedly 
held by this court that the responsibility of one party and nonresponsibility of 
another for an injury could not be determined by a mere comparison of negli- 
gence; that this was too uncertain and unlimited a field in which to turn a 
judicial inquiry ; that to say to juries, " You may give damages, if you think 
the defendant has been guilty of more negligence than the person injured," is 
practically to do away with all limitations upon them, and allow verdicts un- 
controlled by fixed rules of law, making them instead depend upon the mere 
speculation of juries in uncertain and indefinite comparison. ♦ ♦ * 

It is true of course, as a matter of fact, that a negligence which proximately 
causes a thing is greater than one which remotely contributes to it, so that, 
if a jury be told that the negligence which causes an injury must be greater 
and must proximately contribute to the injury in order to make defendant 
liable, this is but equivalent to stating the proposition that defendant's negli- 
gence, must have been the prime, principal, and proximate cause of the injury, 
and that of the person injured not such cause. Hence the use of these words 
has not been held to be error where the qualification respecting proximate cause 
has been added to them. Rut it is manifest that to omit such qualification, 
and submit the question of comparison without it, makes the result depend, 
not necessarily upon what was the proximate cause of the injury, but upon 
the opinion of the jury as to which party was more negligent, whether that 
did or did not immediately and proximately cause the injury. There was no 
such qualification in the charge before us. It is precisely such a charge as 
that quoted in the opinion in the Hull case and held to be reversible, and is of 
course erroneous. 
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In McDonald /'. International & G. X. Ry. Co., 22 S. W. 939, the 
supreme court of Texas, which has never been regarded as particu- 
larly favorable to the cause of the defendant, discussed the doctrine 
of comparative negligence as follows: 

Rediicoii to a canon, it amounts to this: Slight negligence on the part of a 
plaintiff, although never so much contributory negligence, is not a defense to 
gross negligence on tho part of the defendant. Beach, Contrib. Neg., 25. See 
also Pierce 11. R., 328: Patt. Ry. & Ace. Law, 59: Bish. Noncont. Law., 471. 
This is the doctrine of the sui)remo court of Illinois, and has been recognized 
in a modified form in Georgia and Tennessee. The text writers generally agree 
that it is not now recognized as the law in the courts of any other State or of 
the United States or of England. They also lay it down as an exceptional and 
unsound rule. ♦ ♦ ♦ The doctrine that any degree of negligence which may 
be gross on part of a defendant will enable a plaintiff to recover, notwithstand- 
ing his own negligence, is unsound in principle. The damages allowed by law 
ifor a wrong negligently inflicted are given, except in peculiar cases, as a com- 
pensation, and not as a punishment, for the injury. Where the plaintiffs own 
negligent conduct has contributed to the injury — that is to say, but for his own 
negligence the damage would not have occurred — to allow him compensation for 
his loss would be to compensate him for his own negligent misconduct. 

In Eailroad Company /•. Armstrong, (49 Pa. State Reports, p. 
193), the court said: 

We have repudiated, oftentimes, attempts to draw the line between contrib- 
uting acts of negligence in fixing their consequences; and have always held 
that in such cases neither party can recover from the other. This is the rule 
of the common law, as old as the common law itself, and rests on the solid 
reason that one man has no right to recover from another for consequences at- 
tributable in part to his own wrong. * ♦ ♦ 

The chief justice of this court most forcibly presented the true doctrine when 
he said " the law has no scales to determine in such cases whose wrong-doing 
weighed most in the compound that occasioned the mischief." 

The supreme court of Xew York thus discusses the doctrine in 
Wilds V. The Hudson River Railroad Company (24 N. Y., 430) : 

The right to recover damages for this class of injuries to the person (whether 
asserted by the party Injured or by his representatives under the statute) de- 
pends upon two concurring facts : First, tlie party claimed to have done the 
injury must be chargeable with some dej^ree of negligence, if a natural person : 
if a corporation, with some degree of negligence on the part of its agents or 
servants : second, the party injured must have been entirely free from any de- 
gree of negligence which cimtributed to the injury ; i. e., of any negligence with- 
out whicli the injury would not have happened. 

These essential elements of such a cause of action are as absolutely distinct 
from, and independent of, each other, as are the two opposing parties; and each 
and both must be by itself, in the case, upon the evidence, or there can be no 
recovery. The question presented to the court, or the jury, is never one of com- 
parative negligence as between the parties: nor does very great negligence on 
the part of a defendant so operate to strike a balance of negligence as to give 
n judgment to a plaintiff whose own negligence contributed in any degree to the 
Injury. 

It is true that some of the reported cases of this kind of action use, in a very 
uncertain manner, the terms '* gross negligence," " ordinary negligence," or 
'^common prudence," and similar terms. But, however applicable such terms 
may be to the cases of bailment of property and between the different well- 
known classes of such bailors and bailees, it is difficult to see how they have 
-strictly and legally any application to cases like the one under consideration. 
No element of fraud or quasi fraud or willfulness enters into the cause of action. 
The law says to the defendant, *' If you have by simple negligence caused this 
injury, so far as you are concerned tlie ground of action is complete." At tho 
same time it says to the plaintiff, ''Although so far as the defendant's acts are 
<'oncerned the case is made out, you can not prevail if you have, by your simple 
negligence, helped to bring about the injury." 
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The Supreme Court of Alabama, in Memphis, etc., Eailroad Com- 
pany V. Copeland (61 Ala., 376) says: 

To aUow such plaintiff to recover would be to permit a recovery for the proxi- 
mate consequences of the plaintiff's own negligence. 

In Eowen v. New York Railroad Company (59 Conn., 364) the 
court says : 

In Neal v. Gillette (23 Conn., 437) it was held that *' where the defendants 
were guilty of gross negligence causing damage to the plaintiff, and the plaintiff 
had been guilty of want of ordinary care contributing essentially to the injury 
the plaintiff could not recover. ♦ ♦ ♦. For anything this court can see the 
negligence of the defendants, however gross, might have been entirely harmless, 
but for the plaintiff's own contribution to the combined causes which produced 
the injury. And so, too, for anything the court can see, although the defend- 
ant's negligence was gross, and fully adequate to the production of the injury, 
yet the plaintiff's exercise of reasonable care would have saved him from its 
consequences." 

The supreme court o^ Delaware in 4 Houston, 645, says: 

Both parties are held to an equal degree of care and diligence, and to entitle 
one to recover damages for an injury and loss he must be blameless and the 
other the defaulting and culpable party. The law does not measure the amount 
or extent of ttie contributory negligence, for it would be often diflacult and per- 
haps impossible to ascertain whether the disaster would or would not have 
happened had there been no contributory negligence. If, therefore, there be 
any, is exonerates the other party from liability. 

The supreme court of Michigan in Lake Shore, etc., Ed. Co. v. 
Miller (25 Mich., 277) says: 

Justice might seem to require that each should bear the loss in the proportion 
that they had respectively contributed to the injury. But precisely here lies 
the difficulty which is inherent in the nature of the subject, and the Infirmities 
necessarily incident to all human administration of justice, the impossibility 
of ascertaining what portion of the injury was produced by the negligence of the 
one and what by that of the other and in apportioning to each his just share of 
liability. 

The supreme court of California in Xeedham v. S. F. & S. J. Ry. 
Co. (37 Calif., 419) states the present rule as follows: 

About the general mlo * * * that a i)laintiff can not recover for the 
negligence of the defendant if his own want of care, or negligence in any de- 
gree, contributed to the result complained of, there can be no dispute. The 
reason of this rule is that, both parties being at fault, there can be no appor- 
tionment of the damages, and not that the negligence of the plaintiff justifies 
or excuses the negligence of the defendant, which would seem to be the true 
reason in the estimation of the New York courts. The law does not justify' 
or excuse the negligence of the defendant. It would, notwithstanding the 
negligence of the plaintiff, hold the defendant responsible if it could. It 
merely allows him to escape judgment because, from the nature of the case, 
it is unable to ascertain what share of the damage is due to his negligence. 
He is both legally and morally to blame, l)ut there is no standard by which the 
law can men sure the consequences of his fault, and therefore only he is al- 
lowed to go free of judgment. The impossibility of ascertaining in what de- 
gree his negligence contributed to the injury being then the sole ground of 
his exemption from liability, it follows that such exemption can not be allowed 
where such impossibility does not exist; or. in other words, the general rule 
that the plaintiff who is himself at fault can not recover is limited by the 
reason upon which it is founded. * * * A wrongdoer is not an outlaw 
against whom every man may lift his hand. Neither his life, limbs, nor prop- 
erty are held at the mercy of his adversary. 
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In Holmes v. Southern Pacii&c Coast Ey. Co. (31 Pac, 834) the 
court says : 

It is undoubtedly a well-settled principle of law that, even though a person 
has by his own negligence placed himself in a position of danger, it is still the 
duty of others who discover him In that situation to observe care in order to 
avoid injuring him; and it has often been held that a failure to discharge this 
duty will render a defendant liable for damages resulting from such neglect of 
duty, notwithstanding the previous negligence of the person injured. (Need- 
ham V. Railroad Co., 37 Cal., 409; Meeks v. Railroad Co., 56 Cal., 513; Davies 
V, Mann, 10 Mees. & W., 545 ; Adams v. Ferry Co., 27 Mo., 95 ; Austin v. Steam- 
boat Co., 43 N. Y., 75 ; Railway Co. v. State, 29 Md., 420.) But this rule is only 
properly applied in those cases where the negligence of the person injured was 
the remote, and not the proximate, cause of the injury ; that is, where the neg- 
ligent acts of the parties were independent of each other, the act of the person 
Injured preceding that of the defendant. (O'Brien v, McGllnchy, 68 Me., 552; 2 
Thomp. Neg., p. 1157; Murphy r. Deane, 101 Mass., 455.) In the case of 0'Brl«i 
V, McGlinchy, just cited, the supreme court of Maine says: "But in cases fall- 
ing within the foregoing description, where the negligent acts of the parties are 
distinct and independent of each other, the act of the plaintiff preceding that of 
the defendant, it is considered that the plaintiff's conduct does not contribute to 
produce the injury if, notwithstanding his negligence, the injury could have been 
avoided by the use of ordinary care at the time by the defendant. This riile 
applies usually in cases where the plaintiff or his property Is Jn some position 
of danger from a threatened contact with some agency under the control of the 
defendant, when the plaintiff can not and the defendant can prevent the injury. 
* * * But this principle can not govern where both parties are contempora- 
neously and actively in fault, and by their mutual carelessness an injury ensues 
to one or both of them." This, we think, may be regarded as a correct state- 
ment of the law upon this point, and as furnishing a clear and definite rule by 
which to determine in any case whether or not the negligence of the person 
injured may be said in a legal sense to have contributed to such injury; and 
when we apply this rule to the case here it is at once seen that, even if it should 
be conceded that there was negligence upon the part of the defendant in its 
management of the train at the time of and just preceding the accident, still the 
plaintiff would not be entitled to recover, as such accident could not have 
occurred without the concurrent and active negligence of the deceased at the 
time. 

With more or less elaborate discussion the courts of Arizona' (Pres- 
cott & A. C. Ry. Co. v. Rees, 28 Pac, 1134) and Wisconsin (in Bolin 
V, Chicago, St. P., M. & O. Ry. Co., 84 N. W., 446) have followed 
the same rule. 

Certain loose language by the supreme court of Kansas was, once 
considered as the adoption of the comparative negligence rule, but 
the court has since expressly stated that that court had not adopted 
this rule. (Kansas Pacific Ry. Co. v. Peavey, 29 Kas., 122.) 

The doctrine has been rejected by the courts of this State for the 
most part without discussion except the statement of Judge Thomp- 
son " that the law has no scales with which to determine the compara- 
tive fault of the parties/' which is in itself a pithy and unanswerable 
argument against the adoption of the rule from the standpoint of a 
practical administration and substantial justice. 

Other courts, like those of Missouri, have either rejected the rule 
without discussion, or by firmly planting themselves upon the adop- 
tion of proximate cause left no room for its consideration. 

In this State and elsewliere ilie defense of contributory negligence 
is not available where the injury is wantonly and willfully caused, 
but there is a vast distinction between wantonness and negligence or 
gross negligence. The latter, in contemplation of law, is not syn- 
onymous with wantonness. It is thought that the above quotations 
show that after mature consideration the judges of this country, who 
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are of all persons best qualified by experience to determine the pro- 
priety of proposed changes, have expressly and carefully considered 
the comparative negligence doctrine, and regard it as unsound and 
unjust. It is also submitted that the rule which fixes upon the party 
at fault full responsibilty for his actions is the only true rule to be 
applied. It is extremely doubtful whether the supreme court of Illi- 
nois ever intended that the (Jecision in Galena Railway Company v. 
Jacobs (20 111., 478) should be construed as it was. The court either 
misconceived the distinction between gross negligence and wantonness 
and the true interpretation of the proximate cause rule, or else by 
declaring that the plaintiff might recover where his negligence was 
slight and that of the defendant was gross, intended to state in an- 
other way that in its opinion the plaintiff should recover where de- 
fendant's negligence caused the injury, although plaintiff himself 
might be somewhat at fault. 

In later cases the supreme court of that State stated that " the 
coiirt had not understood that the rule of comparative negligence 
changed or modified the general rule requiring that the injured party 
in order to recover for the negligence causing his injury must have 
observed due or ordinary care for his personal safety, and authoriz- 
ing him to recover for such injuries where he has observed such 
care." (Calumet Iron Co. v. Martin, 115 111., 358.) 

As stated at the outset, whatever may have been the proper con- 
struction of the language of the Illinois court in answering the com- 
parative negligence doctrine, that doctrine has now been cast aside 
by the courts of that State. This is in itself a strong argument 
against its rehabiliation. 

Moreover, the proposed legislation does not stop with the establish- 
ment of the rule of comparative negligence. It goes further and de- 
prives the court of the right to say as a matter of law in any case, 
however extreme in its weakness, that defendant was not negligent or 
that plaintiff's negligence was the sole proximate cause of the injury. 
Every case of negligence or contributory negligence is declared to be 
for the jury. Every case in which negligence is charged therefore 
becomes a jury case. Such a rule is so revolutionary that its adoption 
should under no circumstance be countenanced. 

It is respectfully submitted that the proposed bill should be 
defeated. 

Senator Knox. Is there anyone else who would like to be heard? 

STATEMENT OF MR. WILLIAM HITZ. 

Mr. HiTz. Mr. Chairman, I represent the American-Hawaiian 
Steamship Company and the New York and Cuba Steamship Com- 
pany and several allied interests, all of whom are common carriers 
by sea, and if this bill is intended to apply to common carriers by sea 
they would be greatly interested in it. 

There seems to be some question under this bill, as there was some 
under the old law, as to the extent to which this bill, like the old 
bill, applies to common carriers by sea. 

It was decided in one instance by a subordinate court that the old 
law did apply to such carriers. The language is the same in both 
bills. 
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The third line of the first page of the new bill says : " That even' 
common carrier using steam or other motive power and engaged in 
commerce to which the regulative power of Confess extends under 
the Constitution of the United States shall be liable to any person 
employed by such carrier in such commerce while such employee is 
engaged therein," for negligence of its officers; but at the top of the 
second page, where the classes of defective appliances which should 
give a right under the statute arc enumerafed, it is stated that they 
should be liable by " reason of any defect or insufficiency in the cars, 
engines, appliances, machinery, track, roadbed, ways, or works of such 
carrier, due to such carrier's negligence," so that in the enumeration 
of the forms of defective appliances which would give a right under 
the statute there is mentioned only the machinery, movable or immov- 
able, of a railroad. In that view of it that portion of the statute 
might not cover the common carrier by sea. 

But whether or not we ar6 within the language of the act, w^e are 
certainly not within the evil which the act is designed to remedy. 

The abuses, if any, of the doctrine of fellow-servants has little or 
no application to seagoing ships. The employees upon a seagoing 
ship are not only peculiarly protected and favored by various Ameri- 
can statutes, which Judge Humphrey mentioned and which have 
recently been collected and published by the Bureau of Navigation, 
but also protected by the old law merchant, so that to-day, and at all 
other times, an employee under a ship is protected, not only for his 
injuries, but for his illnesses. 

But the particular objection to this bill that would be urged by the 
steamship companies, that if it is intended to regulate sea commerce 
by this act then the phrase or term *' common carrier " does not suf- 
ficiently designate the persons affected, and it results unnecessarily in 
an unjust discrimination against lines of the. character which I rep- 
resent, which have fixed sailings upon certain days to fixed destina- 
tions. The term *' common carrier ' sufficiently covers all the instru- 
mentalities on land, but more of the sea work is done in vessels that 
are not common carriers. For example, the large shipping of the 
Great Lakes conducted by the steel corporation, and the immense 
shipping conducted by the Standard Oil Company, and the towage 
companies or shipping lines, all of whose vessels are controlled by 
one company, or where a shipper ships his own goods in his own 
vessel — those should be entirely exempt from the operation of this act. 

The suggestion I make is that if it is not intended by the pro- 
visions of this measure to cover sea commerce, it should be so amended 
as to make perfectly clear that intention. On the other hand, if it 
is intended to cover it then it should include more sea commerce than 
is carried by common carriers. And if applied to ships, it should be 
applied to all ships alike and not alone to such as are common carriers. 

(Thereupon the subcommittee adjourned.) 
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